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West End Revitalization Association (WERA)
PO Box 661, Mebane, NC 27302
Email: weralusa@earthlink.net
Phone: (336) 675-1608
Web Links: www.wera-nc.org

“Are You Getting the Basic Amenities Your Taxes Paid For?”
http://blog.epa.gov/ej/2012/12/1005/

September 17, 2014

Anthony Fox, Secretary

U.S. Department of Transportation
1200 New Jersey Avenue, SE
Washington, DC 20590

Eric Holder, Attorney General
U.S. Department of Justice
P.O. Box 7611

Ben Franklin Station
Washington, DC 20044-7611

Gina McCarthy, Administrator

U.S. Environmental Protection Agency
Ariel Rios Building

1200 Pennsylvania Avenue, N.W.
Washington, DC 20460
mccarthy.gina@epa.gov

The West End Revitalization Association (WERA) is requesting written
responses from USDOT, DOJ and EPA regarding URGENT matters presented
here.

URGENT! Hazardous Waste Site that should be placed on the Superfund’s
National Priorities List (NPL) Southeast. Cleaning up hazardous waste sites
protects human health, raises property value, and facilitates the economic
restoration of communities. EPA’s Emergency Response and Removal Branch
(ERRB) is needed, per Superfund’s Comprehensive Environmental Response
Compensation and Liability Act (CERCLA), at Craftique Furniture Company site
before 119-bypass and overpass or any construction takes place. NOTE: EPA is
current supervising clean-up in Pritchard, Alabama, years after interstate 1-165
was construction through areas of industrial soil and water pollution, thus
spreading arsenic and lead contaminants throughout an 85% low-income African
American community. We want some preventive measures that have not be taken
by the North Carolina Department of Transportation (NCDOT), North Carolina
Department of Environment and Natural Resources (DENR), or USDOT. All have





been aware of this massive acreage of identified (benzenes, naphthalene, and
xylenes) and unidentified industrial furniture chemical contaminants for at least
15 years without action to clean-up this now closed site with several brownfields
buildings and untold above and below ground toxins. (See Attachment 1, 2, 3, and
4).

Complaint RE: Goods Movement Corridor Construction Must Protection Water,
Soil, Wetlands, Ecosystems and Human Health, and Low-Income Minority
Populations under Title VI of the Civil Right Act of 1964 (Oversight Requirements
for: NCDOT 119-Bypass/Overpass STIP Number: U-3109) in Mebane, NC -
Alamance County

This complaint is filed against the North Carolina Department of Transportation
(NCDOT) for mis-representing mapping dimensions and related narratives in the
Record of Decision (ROD) for the NC 119 Relocation 1-85/40 to South of SR 1918 (Mrs.
White Lane) Mebane, Alamance County (Federal Aid Project No. STP-119(1) State
Project No. 8.1470901- WBS Element 34900.1.1 - TIP Project No. U-3109 December
2009). This misrepresentation amounts to distribution of deceptive and misleading
hardcopy information provided to the general public, including the impact on African
American residents, and on the NCDOT’s website at
http://www.ncdot.gov/projects/ncl19relocation/ . This results in the underestimation of
the adverse impacts to the quality of life for low-income and minority residents and the
environment in which they have lived for over 150 years, the end of slavery. The
misleading and misrepresentations in the 2009 ROD should be addressed and
corrected under the following federal laws and statutes:

Title VI of the Civil Rights Act of 1964.

Eminent domain and right-of-away acquisition statutes.

North Carolina's Sunshine Laws and the federal Freedom of Information Act.
Relocation Assistance Act.

Public health and environmental protection statues: Clean Air Act; Clean Water
Act; Safe Drinking Water Act; Toxic Substance Control Act; Solid Waste Disposal
Act / Resource Conservation and Recovery Act (RCRA); Wetlands Protection
Act; Watershed Protection Act; and Storm Water Management Act.

6. Environmental Justice Executive Order 12898 of 1994.

President Barack Obama’s Memorandum of Understanding on Environmental
Justice and Executive Order 12898 of August 2011. Focus Areas: (1)
implementation of the National Environmental Policy Act; (2) implementation of
Title VI of the Civil Rights Act of 1964, as amended; (3) impacts from climate
change; and (4) impacts from commercial transportation and supporting
infrastructure (“goods movement”). These efforts will include interagency
collaboration.
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The West End Revitalization Association (WERA) was founded in 1994 and
incorporated as 501-(c)(3) non-profit in Mebane, NC. WERA’s mission includes
supporting access to “basic public health amenities” (clean air, safe drinking water,
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sewer lines, housing, streets, sidewalks, and storm-water management) for people of
color in marginalized communities.

February 10, 1999: WERA filed interagency complaints at U.S. Department of
Justice under Title VI of the Civil Rights Act of 1964 and Environmental Justice
Executive Order 12898 — 1994. Complaints were filed to support first-time infrastructure
installation under the Clean Air Act, Safe Drinking Water Act, Clean Water Act,
Resource Conservation and Recovery Act, etc.

WERA challenged the planned 119-Bypass 8-lane interstate corridor (27-miles at
one billion dollars) that would destroy two historic African and Native American
communities, without input or fair compensation for homes and churches. Highway
construction would exacerbate public health issues related to hundreds of homes and
churches adjacent to landfills and sewage treatment without access since 1921. WERA
translated this “common knowledge” into a list of public health disparities and drafted
administrative complaints at DOJ under Title VI of the Civil Rights Act of 1964 and
referenced the environmental justice Executive Order 12898 of 1994. DOJ asked six
branches of the federal government to investigate the oversight of civil rights and public
health guidelines during the highway planning process that had been going on for 16
years, without opportunities for public input.

As a result, there has been a moratorium on construction of the highway since
1999, in order to ensure that actions to mitigate the potential impacts of the construction
are put in place. Additionally, more than 100 African American homeowners have had
sewer lines installed for the first time, even though homes have been within two to three
blocks from the municipal sewer treatment plant since it was constructed in
1921. Property owners were required to dig up underground storage tanks and dispose
of them. In addition, federal matching block grants were distributed to rehabilitate
houses and repair sidewalks and streets.

In 2014, Basic Public Health Amenities Issues Still Addressed by WERA in West
End and White Level Communities:
1. Eightlane 27 mile 119-bypass/overpass and interstate corridor through and
adjacent to communities.

2. Benzenes, naphthalene, and xylenes that leaked from underground storage
tanks that threatens well water and groundwater supply in the overpass
construction site.

3. Failing on-site septic systems near private unregulated drinking water wells.

4. Surface water contamination up to 300 times the USEPA Maximum Contaminant
Limit (MCL) for fecal coliforms, E. coli, and Enterococci.





WERA / EXPORT Research Project: March - April 2005
Outcome #2: Surface Water Sample Sites (Third Round)

Buckhorn J Perry Hill , West End, White Level Communities
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The West End Revitalization Association in collaboration with research and legal
partners, including operational funding from the Z. Smith Reynolds Foundation (Winston
Salem, NC), documented surface water contamination as indicated in the above graph.
The following three research projects supported these findings. How much will the
highway construction exacerbate and spread the microbial contaminants without the
oversight of the Environmental Protection Agency under the Safe Drinking Water Act
and the Clean Water Act?

2001-02 - Project Manager — “Failing Septic On-Site Systems and Contaminated Well
Waters: African American Communities in Mebane, North Carolina” - Environmental
Justice Small Grant ($15,000) Office of Environmental Justice EPA, Region-4 Atlanta,
GA (with an Internal Review Board (IRB) Certification at School of Public health,
University of North Carolina, Chapel Hill).

2004-05 - Co-Manager with Chris Heaney of “Community-Based Participatory
Monitoring and Training: Public Health and Environmental Risks in Low-Income Minority
Communities in Mebane, North Carolina”; $10,000 EXPORT Pilot Project by Ethnic,
Cultural, and Health Outreach (ECHO) collaboration with Cecile G. Shepp Research
Center at UNC-Chapel Hill.





2004-07 - Project Manager of “Right to Basic Amenities” Model Development with an
U.S. EPA Approval Quality Assurance Plan (QAP) in collaboration with the Virology
Laboratory at the School of Public Health, University of North Carolina- Chapel Hill.
Only North Carolina Awardee ($100,000) of 30 national “Collaborative Problem-Solving
Agreement” - Office of Environmental Justice, EPA, Washington, D.C.

In 1999, the North Carolina Department of Environment and Natural Resources drilled
several test wells on the Craftique Furniture site and identified a petroleum plume with
benzene, naphthalene, and xylenes over forty feet below ground level from leaking
underground storage tanks. On June 17, 2002, [DISEEESEE P'V!|/Environmental
Geologist [DISEEREEE stated that, “The direction of groundwater flow is towards
the north/northwest”, which the direction of Graham-Mebane Lake (See ATTACHMENT
3). This site is adjacent to the watershed of the Graham-Mebane Lake that supplies
drinking water to over 50,000 people in Alamance County, NC.

Where are the assurances that the dynamiting and earth moving actions of the
bypass and overpass construction will not exacerbate and spread petroleum
contaminates and other undisclosed chemicals, solvents, stains, and paints products
that were dumped on site for decades? Again, it is the legal obligation of the
Environmental Protection Agency to provide on-site oversight of this hazardous furniture
site clean-up of pollutants under the Toxic Substance Control Act and disposals of
building materials and brownfield structures under the Solid Waste Disposal Act /
Resource Conservation and Recovery Act (RCRA). The site clean-up should be
completed before the construction of the bypass and overpass at the Craftique Furniture
site.






WERA - Community Facilitated Strategy
Outcome #7: Reduction Cancer and Disease Causing Hazards
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Removal of 20,000 gallon Repair of City of Mebane
Underground Storage Tanks Sewer and Water lines
Leaking Cancer Causing leaking into Stream at
Petroleum (1/15/08) City Park (Feb. 2007)

Omega Wilson, Community Faciitated Strategy — 2-29-08 Page 12

Mitigations of Actual 119-Bypass/Overpass Construction: NCDOT maps do not
truly represent impacts to residential property, streams and wetlands, hazard sites,
watershed of Graham-Mebane Lake.

1. NCDOT notice letters of property acquisition under eminent domain were not
mailed to all impacted residents during fall 2013 which is regulated under the
Freedom of Information Act.

2. NCDOT maps do not represent impacts to houses impacted in African American
community of West End and White Level regulated under Title VI of the Civil
Rights Act of 1964 and the Relocation Assistance Act. The houses and
apartments in the predominately white Fieldstone community are accurately
highlighted with correct street geo-locations. In the predominately African
American West End and White Level communities, the maps compressed and
distorted street locations and connections without full highlight of houses and
churches.

3. Maps and ROD do not indicate procedures to protect groundwater, air quality,
and human exposures per 119-bypass/overpass. NCDOT engineers had stated
that dynamiting granite would be required at the old Craftique Furniture Company
in order to install five-story overpass concrete pillars that will be in the
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underground plume of petroleum that leaked from underground storage tanks for
decades, per NC DENR files. This would further spread the cancer causing
benzenes and xylenes in soil and ground water regulated under the Clean Water
Act, Safe Drinking Water Act, and Toxic Substance Control Act.

4. Hazardous Materials Sites at planned 119-overpass construction corridor should
include Craftique Furniture Company on 70-Highway and an AmeriGas propane
gas tank distribution site on West Holt Street. The support structures for the
overpass would anchored at the Craftique property and the propane gas site
would be virtually underneath the overpass.

5. Adverse impacts to 16 streams and wetlands crossed and interrupted by eight
lane construction corridor over just 5.6 miles from current -85 to current 119-
Highway North at Mrs. White Lane in White Level Community should be
protected under the Clean Water Act, Storm Water Management Act, and
Wetlands Protection Act.

6. Putting the remaining homes and properties in a new flood plain the highway
construction is regulated under Storm Water Management Act.

7. Damage to remaining residential properties (driveways, streets, access, and
outlets) regulated under Right-of-Way Requirements and the Uniform Act.

8. Boxing West End and White Level residents in by closing West Holt Street at
Latham Lake Road, railroad crossing at Moore Road, and rail-spur to
accommodate industrial rail distribution, etc.

9. Future widening of railroad corridor and 70-Highway to accommodate massive
automobile and diesel truck traffic from the existing and expanding industrial park
(1000+acres) and distribution park (2600+acres). Industrial park properties on
the east and west sides of the planned 119-bypass/overpass corridor adjoins
residential properties in West End Communities are at risk from air, noise, traffic
pollution, and diesel engine particles (PM 2.5 and 10).

10.“Emission Shock” to workers in the highway construction corridor for years
exposed air borne contaminants exceeding EPA Clean Air Act guidelines. The
“emission shock” during construction is very important because significant
impacts are to construction workers with minimum protective measures in place
under the Occupational Safety and Health Act. At least 80-percent of the NCDOT
employees pouring and finishing asphalt streets in Mebane, NC, as recent as
August 2014, were African American and Hispanic men and women, exposed
toxins without respiratory protection or any kind.

Relief from the North Carolina Department of Transportation is sought by the
West End Revitalization Association, impacted residents, and collaborative
partners include:
1. Re-produce maps with proportions that are geographically accurate and true
for access, residential streets, and properties in West End and White Level
Communities. This includes a true representation of improvements, widening,
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curb/gutter, and turning lanes to handle increased traffic flow on and off the
planned 119-bypass on residential streets. Residential property damaged for
improvements should be clearly highlighted and owners informed in writing.

. Rewrite narrative and charts/graphs/figures in ROD for full public disclosure.

. Conduct public hearings in Mebane, NC to present full disclosure and answer
guestions regarding the corrected NCDOT ROD, including full maps displays
with supporting narrative and charts/graphs/figures. Maps should include
each of the 16 streams and wetlands crossed and otherwise impacted with
planned mitigation measures of piping, storm water management, and altered
flood plains.

Mailing notice letters to all impacted property owners in West End and White
Level Communities as well as other property owners along the planned
highway construction corridor.

. Address the issue of NCDOT's relocation of St. Luke Christian Church from

the 119-bypass/overpass and access ramp site into the path of the access
lane and right-of-way where US 70-Highway will be widened to four lanes.
This impact to St. Luke Christian Church property will be further exacerbated
by NCDOT plans to widen 70-Highway again after completion of the 119-
bypass/overpass. This amount to throwing this African American church,
which was founded by former slaves and their descendants (c.1893), “from
the frying pan into the fire!”

. Address: Truth: West End is an African American community still targeted by
thell19-Bypass with plans to ‘dead-end’ Holt Street (TIP-3109); White Level is
an African American (and Native American) community to be gutted in half by
the 119-Interstate to Danville (TIP-37105); West End’s St. Luke Christian
Church, founded in 1893 by former slaves, will be destroyed by widening U.S.
70-Highway (TIP-2546) to five lanes and a sixth turning lane onto the 119-
Bypass, through the fifth row of pews in the church. Truth: At West Holt
Street, Southern Railroad, and 70-Highway, NCDOT maps show that the one-
mile long and 45-foot high overpass will be anchored 30-to-40 feet deep by
concrete pillars in a toxic spill. In 1989, Craftique Furniture Company’s
underground petroleum storage tanks were documented as leaking 10,000
gallons of gasoline and diesel fuel that are still spreading underground. (See
ATTACHMENT 2)

. In specific reference to Cleaning up hazardous waste sites protects
human health under Superfund’s Comprehensive Environmental
Response Compensation and Liability Act (CERCLA) and National
Priorities List (NPL), WERA is requesting long-term air, water, and soil
quality monitoring at the Craftique Furniture site and along the 119-
bypass/overpass corridor and adjoining properties at the expense of
EPA, NCDENR, and USDOT, NCDOT, and Craftique Furniture Company’s
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property owner (Pulaski Furniture Corporation, One Pulaski Square
Pulaski, Virginia 24301). Public hearings should be held with written
reports of findings presented to residents near the site as well as for all
Mebane areas residents. Funds for tangible improvements in low-
income minority communities are to be considered as well.

Find NCDOT Record of Decision and digital maps of the 119-bypass and overpass,
in and near West End and White Level communities, and the watershed for Graham-
Mebane Lake drinking water source for over 50,000 residents and businesses in the
City of Graham and City of Mebane and central and eastern Alamance County, at
NCDOT’s website here http://www.ncdot.gov/projects/nc119relocation/ . This highlights
continued patterns of impacts by the highway corridor and adjacent industrial and
distribution parks already under construction.

WERA'’s board, staff, impacted residents, and partners have great concerns over
whether NCDOT actual years of right-of-way acquisitions and construction will, in fact,
comply with civil rights, environmental, and environmental justice laws and guidelines.
After relocations of homes and businesses, and removal of 187 acres of forest and
residential land, what will the sustainability of residential living of 150 years? What will
be the sustainability of the bio and ecosystems of animals and wildlife in the watershed
and 16 streams and wetlands cross by the highway corridor in first 5.6 miles from [-85
north to White Level at the current Highway-119 at Mrs. White Lane?

Remaining homes and properties may be left in a new flood plain caused by the
highway construction. Officials in President Barack Obama’s administration have often
referenced “shovel ready” transportation corridor construction projects that will create
jobs. WERA'’s board, staff, impacted residents, and partners are very concerned about
what environmental hazards those shovels will not only dig up, but cover up in Mebane,
NC. Taxpayers and voters deserve the accountability and transparency necessary for
improving quality of life, especially where millions of taxpayers’ dollars are allocated for
the long term. Taxpayers and voters have the right to be assured that they are getting the
basic public health amenities for which their taxes paid. http://blog.epa.gov/ej/2012/12/1005/

We expect a timely and complete responses from all agencies involved in the
interagency process of clean-up at the Craftique Furniture Company site and NCDOT
119-bypass/overpass highway construction corridor.

Respectfully Submitted,

Omega R. Wilson

Omega R. Wilson, President / Project Manager - Founding Board Chair — 1994
West End Revitalization Association (WERA)

Background:
v" President Barack Obama-Elect’'s Environmental Justice Forum — December 2008

v' U.S. EPA’s National Environmental Justice Advisory Council (NEJAC) 2007-2010
v' U.S. EPA’s Environmental Justice Achievement Award — 2008
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v National Title VI Alliance for Accountability and Transparency 2011-Present
v North Carolina Environmental Justice Network 2000-Present
v Environmental Justice Advisor, Haw River Assembly Riverkeeper-NC 2010-Present

CC:
e President Barack Obama, The White House, Washington, DC

e Velveta Golightly-Howell, Director golightly-howell.velveta@epa.gov
Office of Civil Right, Environmental Protection Agency

e Heather McTeer Toney, Regional Administrator, Region 4
Environmental Protection Agency mcteertoney.heather@epa.gov

Naima Halim-Chestnut, Civil Rights Contact, Region 4
Environmental Protection Agency halim-chestnut.naima@epa.gov

Cynthia Peurifoy, Office of Environmental Justice
Peurifoy.Cynthia@epamail.epa.gov
U.S. Environmental Protection Agency — Region 4

e Mustafa Ali, Senior Advisor ali.mustafa@epa.gov
Environmental Protection Agency, Office of Environmental Justice

e Charles Lee, Deputy Associate Administrator Environmental Justice
lee.charles@epa.gov Environmental Protection Agency

e Matthew Tejada, Director, Office of Environmental Justice
Environmental Protection Agency tejada.matthew@epa.gov

e Lawyers’ Committee for Civil Rights Under Law, Washington, DC
e Southern Environmental Law Center, Chapel Hill, NC

e Vandeventer Black Law Firm, Raleigh, NC

o EarthJustice, Inc., New York, N.Y.

e North Carolina Environmental Justice Network

e Haw River Assembly Riverkeeper, Bynum, NC

e Clean Water for North Carolina, Durham, NC

¢ North Carolina Conservation Network, Raleigh, NC
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ATTACHMENT 1: “Racism, Officially”

Omega Wilson’s Letter to the Editor was printed the in Psychology Today Magazine —
July/August 2002 Issue. Entitled “Racism, Officially”

INSTITUTIONAL RACISM It is more than interesting that [l EEEETINEENEGEGEE
("Why We Hate," Psychology Today Magazine - May/June 2002 article), grossly over
looked "institutional racism" and "revisionism" as systematic and planned contributors to
hatred and racism. Our nonprofit community development corporation has filed civil
rights and environmental justice complaints with the U.S. Department of Justice (Feb
1999) in order to stop plans to construction a four-lane highway through two 100-year
old African American communities, without their input or knowledge. The City of
Mebane, N.C. Department of Transportation, and Federal Highway Administration
sought approval for plans that are directly contrary to the Civil Rights Act of 1964.
Government officials and highway engineers repeatedly mouthed, "I'm just doing my
job! or "l want to keep my job." Slavery has been abolished in the U.S.A., however,
racism still creates an economic gain for those who choice to take advantage. By
Omega R. Wilson, President West End Revitalization, Mebane, NC

NOTE: Letter to editor was quoted in article published by The Johns Hopkins University
Press — “The West End Revitalization Association (WERA)'s Right to Basic Amenities
Movement: Voice and Language of Ownership and Management of Public Health
Solutions in Mebane, North Carolina”; Progress in Community Health Partnerships
Journal: Research, Education, and Action Fall 2008 « vol 2.3

ATTACHMENT 2: “Mebane’s 119-Bypass: Hidden Truth”

West End Revitalization Association — CDC
PO Box 661 - 206 Moore Street
Mebane, NC 27302-0661
(919) 563-6099 > FAX 919-563-8857
Email:weralusa@netscape.net

Letter to Editor (local newspapers): September 30, 2002 (Not Published)

“Mebane’s 119-Bypass: Hidden Truth”

The North Carolina Department of Transportation, Alamance County, and Mebane have
renewed their campaign for the Mebane’s “119-Bypass” with a so-called ‘new’ map. The new
map leaves out the fact that plans are actually for a 119-Interstate to Danville, Virginia.

They simply added color to the map shown to West End community residents, in 1999,
after they filed complaints at the U.S. Department of Justice under Title VI of the Civil Right Act
of 1964 and the Environmental Justice Executive Order 12898 for “adverse and disproportionate
impact to minority communities” by a federally funded project.
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Truth: West End is an African American community still targeted by thel 19-Bypass with
plans to ‘dead-end’ Holt Street (TIP-3109); White Level is an African American community to
be gutted in half by the 119-Interstate to Danville (TIP-3105); West End’s St. Luke Christian
Church, founded in 1893 by former slaves, will be destroyed by widening U.S. 70-Highway
(TIP-2546) to five lanes and a sixth turning lane onto the 119-Bypass, through the fifth row of
pews in the church.

Truth: At West Holt Street, Southern Railroad, and 70-Highway, NCDOT maps show
that the one-mile long and 45-foot high overpass will be anchored 30-to-40 feet deep by concrete
pillars in a toxic spill. In 1989, Craftique Furniture Company’s underground petroleum storage
tanks were documented as leaking 10,000 gallons of gasoline and diesel fuel that are still
spreading underground.

Truth: The N.C. Department of Environment and Natural Resources (DENR) has not
fined Craftique or ordered a clean-up of this site in the watershed of Mebane’s water supply.
DENR records indicate that well water and ground water are affected by contaminates above
EPA’s legal limits (benzene, naphthalene, and xylenes) that can cause nerve damage, leukemia
and cancer.

According to representatives of Wilbur Smith and Associates, of Columbia, S.C., the
NCDOT hired them to conduct an “unbiased 119-Bypass community impact assessment.” How
unbiased can Wilbur Smith and Associates be when they are also being paid by Mebane to
complete a “transportation study?” Somebody is pulling our 119-Bypass leg. Wilbur Smith
appears to be campaigning for the 119-Bypass/Interstate by withholding the truth.

If you want the truth about the “119-Bypass/Interstate,” you will never get it from
Mebane, Alamance County, NCDOT, Federal Highway Administration, or their hired
consultants. NCDOT engineers have credited the Department of Commerce with forcing the path
of the 119-Bypass/Interstate through West End and White Level in order to service the Mebane’s
mdustrial park, Ford Motor Company’s new warehouse site. Mebane officials are seeking high
personal real estate profits from condemned minority owned property. Will we allow civil rights
and environmental justice to be sacrificed by three old friends: racism, big money, and politics?

Omega R. Wilson, President
West End Revitalization Association

ATTACHMENT 3: Email Attached Message — June 17, 2003

From:

To: Omega Wilson [ ISEEEEIEEEEE
Subject: FYT: Craftique release

Date: Tue, 17 Jun 2003 10:45:24 -0400

Attention: Mr. Omega Wilson, President WERA
Or website manager
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Dear Mr. Wilson,

| thought | would browse your website to learn more about your association’s
involvement with preserving your community’s historical treasures. | enjoyed talking
with you and Ms. Foust last Friday, June 16, 2003. It’s nice to know that at the least
likely time, we can meet someone that’'s somehow connected to our past.

While visiting your website, | noticed that the caption beneath the photo of the Craftique
site states that there was a 10,000- gallon release of petroleum from USTs which
threatens the groundwater in the West End Community. True, there was a release
which was discovered in 1989 but the quantity which was released was not 10K
gallons. This is most likely a gross over-estimation of quantity of petroleum introduced
into the subsurface and an apparent assumption that the UST capacity would equal the
amount of product lost to the environment (the UST capacity was 10K gallons, not the
amount released). Note that no free product (No.2 Fuel Oil), or free phase petroleum
hydrocarbons, were found in any of the onsite groundwater monitoring

wells. Hypothetically speaking, a release of 10K gallons of petroleum into the
subsurface would result in a significantly larger contaminant plume with significantly
greater levels of contaminants; fortunately, this is not the case. Given that the
contaminant plume has been mapped and its limits have been defined, we can estimate
how much petroleum is in the subsurface as a result of the release using the chemical
data collected from sampling the soil and groundwater.

By using a simple mass balance calculation, a more accurate estimate of the amount of
petroleum hydrocarbons released to the subsurface would be ~300 gallons (+/-100
gallons). This was calculated using: the volume of impacted soil [which was accurately
assessed and mapped during the CSA (1999)] and a conservative average
concentration of petroleum hydrocarbons.

Furthermore, the “potential” for Ms. Foust’s well to influence contaminant flow only
exists because her well is situated in the vicinity (nearest) of the release area, not
necessarily because impact to her well from the Craftique site is likely to occur. The
direction of groundwater flow is towards the north/northwest and not towards the Ms.
Foust's property, which is to the east. Therefore, the potential for Ms. Foust’s well, a
single family resident, is minimal.

We respectfully request that the caption in question be revised to reflect the information
provided herein. Public awareness can be essential to the survival of communities
everywhere as long as the information provided is true and accurate.

El, Inc. and the owners of the Craftique site, Pulaski Furniture Corp., appreciate your
assistance in this matter. If you have any questions regarding this request, please feel
free to contact me at [DESIEEEEIREER (my direct office line), or email at

ENENEEERENGER, | hank you.

Sincerely,

EIOEEESEE P'\VI/Environmental Geologist

NOTE: Below are photos taken, by Omega Wilson, of well water testing at SRS
BB residence on Walker Road adjoining Craftique Furniture Company property.
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Attachment 4 - Photos: Sept 15, 2014

by Omega R. Wilson

Craftiqgue Furniture Company entrance at

Craftique Furniture Company buildings at
1257 W Center St, Mebane, NC 27302

1257 West Center St, Meban% NC 27302

St. Luke Christin Church at 1167 West
Center St, Mebane, NC 27302 (first
cornerstone struck in 1893 by Freedmen).

St. Luke Christian Church’s property

adjoins Craftique property to the west at

Industrial park construction currently
underway at West Holt Street and Latham
Lake Road (adjoining 119-bypass
/overpass corridor just west of West End
Community)

AmeriGas Propane tank distribution site

Walker Road) (View of Craftique Site)

on West Holt Street across the street from
industrial site construction and across the

railroad from Craftique Furniture Company
site at water tank tower in background.
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President Barack Obama

The White House

1600 Pennsylvania Avenue NW
Washington, DC 20500

Joe Rich, Attorney

Lawyers' Committee for Civil Rights Under Law
1401 New York Avenue, NW, Suite 400
Washington, D.C. 20005

Ashley Holmes, Attorney
Vandeventer Black Law Firm

434 Fayetteville Street, Suite 2000
PO Box 2599

Raleigh, NC 27602-2599

Chandra Taylor, Senior Taylor
Southern Environmental Law Center
601 West Rosemary Street, Suite 220
Chapel Hill, NC 27516-2356

Marianne Engelman Lado, Attorney
EarthJustice, Inc.

48 Wall Street, 19th Floor

New York, NY 10005

New York, N.Y.

Naeema Muhammad, Executive Director
North Carolina Environmental Justice Network
P.O. Box 68

Rocky Mount, North Carolina 27802

Elaine Chiosso, Executive Director
Haw River Assembly Riverkeeper
P.O. Box 187

Bynum, NC 27228

Hope Taylor, Executive Director
North Carolina Conservation Network
1318 Broad Street

Durham, NC 27705

Brian Buzby, Executive Director
North Carolina Conservation Network
19 E. Martin Street, Suite 300
Raleigh, NC 27601
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brian@ncconservationnetwork.org





Heather McTeer Toney, Administrator Region 4 mcteertoney.heather@epa.gov
Environmental Protection Agency

61 Forsyth Street

Atlanta, GA 30303

Cynthia Peurifoy, Office of Environmental Justice  Peurifoy.Cynthia@epamail.epa.gov
U.S. Environmental Protection Agency — Region 4

61 Forsyth Street, S.W.

Atlanta, GA 30303-8960

Mustafa Ali, Senior Advisor ali.mustafa@epa.gov
Office of Environmental Justice - MC: 2201A

U.S. Environmental Protection Agency

1200 Pennsylvania Avenue, N.W.

Washington, DC 20460

Charles Lee, Deputy Associate Administrator Environmental Justice lee.charles@epa.gov
Environmental Protection Agency

Ariel Rios Building

1200 Pennsylvania Avenue, N.W.

Washington, DC 20460

Matthew Tejada, Director tejada.matthew@epa.gov
Office of Environmental Justice

Environmental Protection Agency

Ariel Rios Building

1200 Pennsylvania Avenue, N.W.

Washington, DC 20460

Velveta Golightly-Howell, Director golightly-howell.velveta@epa.gov
Office of Civil Right

Environmental Protection Agency

Ariel Rios Building

1200 Pennsylvania Avenue, N.W.

Washington, DC 20460
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April 3, 2017
Return Receipt Requested In Reply Refer to:
Certified Mail No.: 7015 0640 0006 0305 7145 EPA File No: 14R-14-R4

Mr. Omega Wilson

West End Revitalization Association
Post Office Box 661

Mebane, North Carolina 27302

Re: Rejection and Referral of Administrative Complaint

Dear Mr. Wilson:

On September 18, 2014, the U.S. Environmental Protection Agency (EPA) External Civil Rights
Compliance Office (ECRCO), formerly known as the Office of Civil Rights (OCR), received
your administrative complaint, on behalf of the West End Revitalization Association (WERA),
alleging that the North Carolina Department of Transportation (NCDOT) has not taken
preventive measures regarding the spread of “arsenic and lead contaminants throughout an 85%
low-income African American community,” and that this violates Title VI of the Civil Rights
Act of 1964 (as amended, 42 U.S.C. 2000d et seq., and the EPA’s nondiscrimination regulation
found at 40 C.F.R. Part 7.) ECRCO cannot accept your complaint for investigation as it does not
meet the jurisdictional requirements set forth in EPA’s nondiscrimination regulation.
Accordingly, this case is closed as of the date of this letter.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints for acceptance, rejection, or referral. 40 C.F.R. § 7.120(d)(1). To be
accepted for investigation, a complaint must meet the jurisdictional requirements described in
EPA’s nondiscrimination regulation. First, it must be in writing. 40 C.F.R. § 7.120(b)(1).
Second, it must describe an alleged discriminatory act that, if true, may violate EPA’s
nondiscrimination regulation (i.e., an alleged discriminatory act based on race, color, national
origin, sex, age, or disability). /d. Third, it must be filed within 180 calendar days of the alleged
discriminatory act. 40 C.F.R. § 7.120(b)(2). Finally, it must be filed against an applicant for, or
a recipient of, EPA financial assistance that allegedly committed the discriminatory act. 40
CER. §7.15

After careful review, ECRCO is rejecting your complaint for investigation because it was filed
against NCDOT, which is not a recipient of EPA assistance. Also, the alleged acts by NCDOT
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that you have identified in your complaint — misrepresentations in the 2009 Record of Decision
— are ultimately untimely because they did not occur within 180 days of filing your complaint.
Although your complaint makes reference to an EPA recipient, the North Carolina Department
of Environment and Natural Resources (NCDENR), now North Carolina Department of
Environmental Quality (NCDEQ), it makes no specific or timely allegation of discrimination
by NCDENR (now NCDEQ.)

On April 6, 2016, Samuel Peterson, ECRCO Case Manager, contacted you to clarify the
complaint and obtain updated information about the issues raised in your complaint. However,
ECRCO did not obtain any additional information that would impact the decision to close this
complaint for lack of jurisdiction. As a result, ECRCO does not have jurisdiction to investigate
this matter and is closing this case as of the date of this letter.

It is ECRCO’s understanding that the U.S. Department of Transportation, Federal Highway
Administration (FHWA) may have jurisdiction over the matters alleged in the complaint.
Accordingly, the complaint is being referred to FHWA for appropriate action. A copy of the
letter of referral to FHWA is enclosed. The contact person at the FHWA is Ms. Nichole
McWhorter, Federal Highway Administration, U.S. Department of Transportation, Office of
Civil Rights, 1200 New Jersey Avenue, S.E., 8" Floor E81-105, Washington, D.C. 200590.

Finally, per your request to Mr. Peterson, we have included a copy of the Pre-CERCLA
Screening Assessment Report, dated May 22, 2015, and May 26, 2015 cover letter, that was done
by NC DENR (now NC DEQ) for the former Craftique plant in Mebane, North Carolina. If you
have any questions regarding this letter, please contact Samuel Peterson at (202) 564-5393,
peterson.samuel@epa.gov, or by mail at the U.S. EPA External Civil Rights Compliance Office
(Mail Code 2310A), 1200 Pennsylvania Avenue, N.W., Washington, D.C. 20460-1000.

Sincerely,

Lilian S. Dorka, Director
External Civil Rights Compliance Office
Office of General Counsel

Enclosures
cc: Kenneth Redden

Acting Associate General Counsel
Civil Rights & Finance Law Office
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Vickie Tellis

Acting Assistant Regional Administrator
Acting Deputy Civil Rights Official
U.S. EPA Region 4
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April 3,2017

RETURN RECEIPT REQUESTED In Reply Refer To:
Certificate No.: 7015 0640 0006 0305 7138 EPA File No: 14R-14-R4
Nichole McWhorter

Coordination & Compliance Program Manager
Federal Highway Administration

U.S. Department of Transportation

1200 New Jersey Avenue, S.E.

Eighth Floor E81-105

Washington, D.C. 20590

Re: Referral of Administrative Correspondence

Dear Ms. McWhorter:

On September 18, 2014, the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO), formerly known as the Office of Civil Rights (OCR),
received a complaint from Mr. Omega Wilson, on behalf of West End Revitalization
Association (WERA). The complaint, which also was addressed to the U.S. Department of
Transportation, alleges that the North Carolina Department of Transportation (NCDOT) has not
taken preventive measures regarding the spread of “arsenic and lead contaminants throughout
an 85% low-income African American community,” and that this violates Title VI of the Civil
Rights Act of 1964 (as amended, 42 U.S.C. 2000d et seq., and the EPA’s nondiscrimination
regulation found at 40 C.F.R. Part 7.) As NCDOT is not a recipient of, or applicant for, EPA
financial assistance, ECRCO lacks jurisdiction over this matter and has closed this complaint as
of the date of this letter.

Based on telephone conversations between Samuel Peterson, ECRCO Case Manager, and
Kevin Ressler, National Title VI Coordinator for the U.S. Department of Transportation
Federal Highway Administration (FHWA), it is ECRCO’s understanding that FHWA may have
jurisdiction over the matters alleged in the complaint. Accordingly, we are referring this matter
to your office for appropriate action. A copy of ECRCO’s Closure Letter to Mr. Wilson and a
copy of his original complaint are enclosed. We have notified Mr. Wilson that his complaint
has been forwarded to FHWA for appropriate action and have provided him your contact
information.
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If you have any questions regarding this letter, please contact Samuel Peterson at (202) 564-
5393, peterson.samuel@EPA.gov, or by mail at the U.S. EPA External Civil Rights
Compliance Office (MC 2310A), 1200 Pennsylvania Avenue, N.W., Washington, D.C. 20460-
1000.

Sincerely,

P

Lilian S. Dorka, Director
External Civil Rights Compliance Office
EPA Office of General Counsel

Enclosures

o i Kenneth Redden
Acting Associated General Counsel
Civil Rights & Finance Law Office

Vickie Tellis

Acting Assistant Regional Administrator
Acting Deputy Civil Rights Official
EPA Region 4
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April 3, 2017
Return Receipt Requested In Reply Refer to:
Certified Mail #: 7015 1520 0002 0019 3004 EPA File No: 14R-14-R4
Sarah Mitchell

Process Agent

North Carolina Department of Transportation
Transportation Building

1 S. Wilmington Street

Raleigh, NC 27601

Re: Rejection and Referral of Administrative Complaint

Dear Ms. Mitchell:

On September 18, 2014, the U.S. Environmental Protection Agency (EPA) External Civil Rights
Compliance Office (ECRCO), formerly known as the Office of Civil Rights (OCR), received an
administrative complaint alleging that North Carolina Department of Transportation (NCDOT)
has not taken preventive measures regarding the spread of “arsenic and lead contaminants
throughout an 85% low-income African American community,” and that this violates Title VI of
the Civil Rights Act of 1964 (as amended, 42 U.S.C. 2000d et seq., and the EPA’s
nondiscrimination regulation found at 40 C.F.R. Part 7.) ECRCO cannot accept this complaint
for investigation as it does not meet the jurisdictional requirements set forth in EPA’s
nondiscrimination regulation. Accordingly, this case is closed as of the date of this letter.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints for acceptance, rejection, or referral. 40 C.F.R. § 7.120(d)(1). To be
accepted for investigation, a complaint must meet the jurisdictional requirements described in
EPA’s nondiscrimination regulation. First, it must be in writing. 40 C.F.R. § 7.120(b)(1).
Second, it must describe an alleged discriminatory act that, if true, may violate EPA’s
nondiscrimination regulation (i.e., an alleged discriminatory act based on race, color, national
origin, sex, age, or disability). /d. Third, it must be filed within 180 calendar days of the
alleged discriminatory act. 40 C.F.R. § 7.120(b)(2). Finally, it must be filed against an
applicant for, or a recipient of, EPA financial assistance that allegedly committed the
discriminatory act. 40 C.F.R. § 7.15.
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After careful review, ECRCO is rejecting the complaint for investigation because it was filed
against NCDOT, which is not a recipient of EPA assistance. Also, the alleged acts by NCDOT
that are identified in the complaint — misrepresentations in the 2009 Record of Decision — are
ultimately untimely because they did not occur within 180 days of filing the complaint.
Although the complaint makes reference to an EPA recipient, the North Carolina Department of
Environment and Natural Resources (NCDENR), now North Carolina Department of
Environmental Quality (NCDEQ), it makes no specific or timely allegation of discrimination

by NCDENR (now NCDEQ.)

On April 6, 2016, Samuel Peterson, ECRCO Case Manager, contacted the complainant to
clarify the complaint and obtain updated information about the issues raised in the complaint.
However, ECRCO did not obtain any additional information that would impact the decision to
close this complaint for lack of jurisdiction. As a result, ECRCO does not have jurisdiction to
investigate this matter and is closing this case as of the date of this letter. It is ECRCO’s
understanding that the U.S. Department of Transportation, Federal Highway Administration
(FHWA) may have jurisdiction over the matters alleged in the complaint. Accordingly, the
complaint is being referred to FHWA for appropriate action.

If you have any questions regarding this letter, please contact Samuel Peterson at (202) 564-
5393, peterson.samuel@epa.gov, or by mail at the U.S. EPA External Civil Rights Compliance
Office (Mail Code 2310A), 1200 Pennsylvania Avenue, N.W., Washington, D.C. 20460-1000.

Sincerely,

Lilian S. Dorka, Director

External Civil Rights Compliance Office
Office of General Counsel

cc: Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office

Vickie Tellis

Acting Assistant Regional Administrator
Acting Deputy Civil Rights Official
U.S. EPA Region 4
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

March 17, 2017

Return Receipt Requested In Reply Refer to:
Certified Mail #: 7015 3010 0001 1267 5324 EPA File No. 14U-15-R3

Williamson, West Virginia 25561

Re: Closure of Administrative Complaint

On June 24, 2015, U.S. Environmental Protection Agency (EPA), External Civil Rights
Compliance Office (ECRCQ), received your correspondence regarding concerns about damage
to your home and property from nearby abandoned mines. In your correspondence, you
indicated that you had contacted the West Virginia Department of Environmental Protection,
Office of Abandoned Mine Lands and Reclamation; Kinzer Drilling, LLC; and Energy
Corporation of America regarding your property and their involvement in this matter. ECRCO
has determined that it cannot accept your administrative compliant for investigation because it
does not meet the jurisdictional requirements set forth in EPA’s nondiscrimination regulation.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints for acceptance, rejection, or referral. 40 C.F.R. § 7.120(d)(1). To be
accepted for investigation, a complaint must meet the jurisdictional requirements described in
EPA’s nondiscrimination regulation. First, it must be in writing. 40 C.F.R. § 7.120(b)(1).
Second, it must describe an alleged discriminatory act that, if true, may violate EPA’s
nondiscrimination regulation (i.e., an alleged discriminatory act based on race, color, national
origin, sex, age, or disability). Id. Third, it must be filed within 180 calendar days of the
alleged discriminatory act. 40 C.F.R. § 7.120(b)(2). Finally, it must be filed against an
applicant for, or a recipient of, EPA financial assistance that allegedly committed the
discriminatory act. 40 C.F.R. § 7.15.

Your original correspondence did not provide ECRCO with enough information to determine
whether ECRCO could investigate your concerns. Accordingly, in a letter dated August 27,
2015, ECRCO sought clarification from you about your correspondence. Specifically, ECRCO
requested that you provide the following information:

1. A description of the alleged discriminatory act(s) committed by the West Virginia
Department of Environmental Protection, Office of Abandoned Mine Lands and










West Virginia Rivers Coalition
Angie Rosser

3501 MacCorkle Ave. SE #129
Charleston West Virginia 25304
(304) 637-7201

If you have any questions about this letter, please contact Jonathan Stein of my staff at (202)
564-2088, via email at Stein.Jonathan@epa.gov, or by mail at U.S. EPA, Office of General
Counsel (Mail Code 2310A), 1200 Pennsylvania Avenue, N.W., Washington, D.C. 20460.

Sincerely,

KK LA

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

cc: Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office

John A. Armstead

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
U.S. EPA Region 3
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“‘&,ﬂ ; ‘gcf‘\ EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
e OFFICE OF GENERAL COUNSEL
March 17, 2017
Return Receipt Requested In Reply Refer to:
Certified Mail #: 7015 3010 0001 1267 5355 EPA File No: 14U-15-R3

Mr. Don Supcoe

Energy Corporation of America
Eastern Operations

500 Corporate Landing
Charleston, West Virginia 25311

Re: Closure of Administrative Complaint

Dear Mr. Supcoe:

On June 24, 2015, U.S. Environmental Protection Agency (EPA), External Civil Rights
Compliance Office (ECRCO), received correspondence from a resident of Mingo County, West
Virginia (Complainant) regarding concerns about damage to Complainant’s home and property
from nearby abandoned mines. In the correspondence, Complainant indicated that they had
contacted the Energy Corporation of America regarding Complainant’s property and Energy
Corporation of America’s involvement in this matter. ECRCO has determined that it cannot
accept this administrative compliant for investigation as it relaties to Energy Corporation of
America because it does not meet the jurisdictional requirements set forth in EPA’s
nondiscrimination regulation.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints for acceptance, rejection, or referral. 40 C.F.R. § 7.120(d)(1). To be
accepted for investigation, a complaint must meet the jurisdictional requirements described in
EPA’s nondiscrimination regulation. First, it must be in writing. 40 C.F.R. § 7.120(b)(1).
Second, it must describe an alleged discriminatory act that, if true, may violate EPA’s
nondiscrimination regulation (i.e., an alleged discriminatory act based on race, color, national
origin, sex, age, or disability). Id. Third, it must be filed within 180 calendar days of the
alleged discriminatory act. 40 C.F.R. § 7.120(b)(2). Finally, it must be filed against an
applicant for, or a recipient of, EPA financial assistance that allegedly committed the
discriminatory act. 40 C.F.R. § 7.15.

After careful consideration, ECRCO has concluded that it cannot accept the complaint for
investigation relative to Energy Corporation of America because Energy Corporation of America
is neither an applicant for, nor a recipient of, EPA financial assistance. Therefore, ECRCO is





Mr. Don Supcoe Page 2
closing this complaint as of the date of this letter.

If you have any questions about this letter, please contact Jonathan Stein of my staff at (202)
564-2088, via email at Stein.Jonathan@epa.gov, or by mail at U.S. EPA, Office of General
Counsel (Mail Code 2310A), 1200 Pennsylvania Avenue, N.W., Washington, D.C. 20460.

Sincerely,

DA

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

oes Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office

John A. Armstead

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
U.S. EPA Region 3
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March 17, 2017
Return Receipt Requested In Reply Refer to:
Certified Mail #: 7015 3010 0001 1267 5331 EPA File No: 14U-15-R3

Mr. Harold Hall

Kinzer Drilling, LLC
Quality Natural Gas, LLC
Kentucky 80

Allen City, Kentucky 41601

Re: Closure of Administrative Complaint

Dear Mr. Hall:

On June 24, 2015, U.S. Environmental Protection Agency (EPA), External Civil Rights
Compliance Office (ECRCO), received correspondence from a resident of Mingo County, West
Virginia (Complainant) regarding concerns about damage to Complainant’s home and property
from nearby abandoned mines. In the correspondence, Complainant indicated that Complainant
had contacted Kinzer Drilling, LLC, regarding Complainant’s property and Kinzer Drilling’s
involvement in this matter. ECRCO has determined that it cannot accept this administrative
compliant for investigation as it relates to Kinzer Drilling, LLC, because it does not meet the
jurisdictional requirements set forth in EPA’s nondiscrimination regulation.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints for acceptance, rejection, or referral. 40 C.F.R. § 7.120(d)(1). To be
accepted for investigation, a complaint must meet the jurisdictional requirements described in
EPA’s nondiscrimination regulation. First, it must be in writing. 40 C.F.R. § 7.120(b)(1).
Second, it must describe an alleged discriminatory act that, if true, may violate EPA’s
nondiscrimination regulation (i.e., an alleged discriminatory act based on race, color, national
origin, sex, age, or disability). Id. Third, it must be filed within 180 calendar days of the
alleged discriminatory act. 40 C.F.R. § 7.120(b)(2). Finally, it must be filed against an
applicant for, or a recipient of, EPA financial assistance that allegedly committed the
discriminatory act. 40 C.F.R. § 7.15.

After careful consideration, ECRCO has concluded that it cannot accept the complaint for
investigation relative to Kinzer Drilling, LLC, because Kinzer Drilling, LLC, is neither an
applicant for, nor a recipient of, EPA financial assistance. Therefore, ECRCO is closing this
complaint as of the date of this letter.
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If you have any questions about this letter, please contact Jonathan Stein of my staff at (202)
564-2088, via email at Stein.Jonathan@epa.gov, or by mail at U.S. EPA, Office of General
Counsel (Mail Code 2310A), 1200 Pennsylvania Avenue, N.W., Washington, D.C. 20460.

Sincerely,

Director

External Civil Rights Compliance Office
Office of General Counsel

cc: Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office

John A. Armstead

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
U.S. EPA Region 3
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of Lenore, WV went to be with the Lord
May 17, 2010 at the CAMC Hospital in
Charleston, WV.

He was born July 23, 1941 at Myrtle, WV
the son of the late Tom and Vicie Runyon
Lucas. He was also preceded in death by
his oldest son Frankie Lucas, brother,
Andrew “Bud” Lucas and sisters, Nan
Smith and Bonnie Lucas.

He was a member, trustee, and President
of the Food Bank at the Parsiey Bottom
Freewill Baptist Church in Lenore. He
served his Country in the US Army and
he was a retired coal miner.

Those left behind to cherish his memories
are _

He is also survived by a lost of specia

and nephews.
&ill always be remembered for

his love and devotion to his church,
family and others who love and cherished
him.

Funeral services will be held at the
Parsley Bottom Freewill Baptist Church
Thursday May 20, 2010 at 12:00pm with
Rev. Mike Smith and Rev. Curtis Booth
officiating.

Burial will follow in the Hinkle Cemetery
at Belo, WV.

Visitation will be at the Church
Wednesday evening from 6:00pm to
10:00pm with Special services starting at
7:00pm.

Pallbearers will be friends and family.
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Department of Environmental Protection
Office of Explosives and Blasting

EB-38 PUBLIC NOTICE OF BLASTING OPERATIONS Revised 2/02
Notice is hereby given that Consol of Kentucky, Inc., P.O. Drawer L
Oakwood, VA 24631, phone number (276) 498-8261, permit number O-
8-85 situated in the Harvey District of Mingo County, approximately 1.3
miles northeast of Naugatuck, WV, will be conducting blasting activities
in accordance with all State and Federal Laws and as approved by the
Department of Environmental Protection.

Blasting activities will occur Monday through Saturday from "sunrise to
sunset” No blasting shall be conducted on Sunday. Blasting is to
commence on August 11, 2010 and continue through August 11, 2011.

Ten minutes prior to and immediately after each blast, all access to the
specific area will be safeguarded from unauthorized entry. The warning
signal prior to each biast shall be from an air horn audible to at ieast one
half mile from the blast. The warmning will be given three (3) minutes prior
to detonation and will consist of three (3) short blasts of five (5) seconds
duration with five (8) seconds between each biast. The all-clear signal
shall be one (1) long blast from an air horn of twenty (20) seconds
duration.

Blasting shall be conducted in such a way so as to prevent adverse
impacts to the pubdlic or the environment.

Blasting activities will not be conducted at times other than those
announced in the blasting schedule except in the event of an emergency
situation where rain, lightening, or other atmospheric conditions, or
operator or public safety requires unscheduled detonations.










ol >=(-mW&;MWp\WMmAwe-.v)xwmwmmmxmmmw»zmmmwmgm.wwmwwm‘wmmm KL R g e A T TN P B o TR

thoi ~'= ~cep s correci, ond shows

to the zest o my knowledge and \% M
belief 5: e i~“ormation reguired by \x‘,;&,--"?aTERg o
the Wes: “rg'~ic surface mining laws. gﬁ‘é,}'" 0""-.4 z
g [ Y4
S i 408t iec
By: \ _ B 3 STP‘TEO?g; ..'g-‘ S
Agentffor £ & 4 Shoimgers end Cojlmnts. inc. 5 ,5%__&;?31_\1\?_&%’;33
“ """-._____..—“", "
No.\_/ 10616 7, ESSiaNRY,
A Prypgt

ST T e
""\‘“Hll”ln;._‘_.

P! RAC

Taken, subscribed, ard sworn to me & e 4.
. - -y -~ by P s
this _{_ . doy of peralen . Z2oid - -:}*Q%"*ﬂfg}.‘%b,’a
= Lo 2’ LT, =
55 ia NQ}' Dt Bu =
= B Gpoxir =
= % A 3 =
EWiE Cp B4 s =
-~ Notsm Pubrs 2202, UC & 3§
# - e e R =
/ EX -._#‘445\?,‘?-‘;\ 5
N . . -Pe R
My commission expires _&-}-Zeid ’a:;,/fﬁ KENTUC
”ﬁhn:::nﬂ\\ M
*Tha term “Certify” us used herein ia defined o5 foliaws: ® & & Engiceers and Consulionts, Inc, disovows any liobility
The certificotion of conditions is ¢ declorotion of thot may ardze as o result of any injuries that moy oceur
professional judgment ond does noi constitute o worranty aue to ‘eigre of the operotor/permittee, his controcior or
or guarontee either esupreszed or implied. Mor doss it relieve ossgrs o responsibly comoty with ol state ond faderol
any other pariy of their oblgotion or respensibility to satety regu.guens, lows, ond stotites and/for the
abide by applicable eodes, stondards, regulations, or any cperalor/permities, his contrectar or assigns feilure o
other opplicable ruies, ordinoncez or conbroct dotuments. operats ond ~—oreit eguipmment ger the monufecturer's
Bage mapping furnished by the opolicant. Doterminotion of recormmendetic~s #hia Tmptamentieg this mining plan.

accuracy ond completeness is bosed on this representation
of site condilions either existing or proposed.

Ravision
1 12-16-13 Revision 8 -PUMA
Cnatked Dy
z 02-21-14 Inspector Corrections JPS J. Smiley
3 08-25-14 Technical Corrections JPS Contour Intarvol:

4 25

5 Sheet No.:

i tofi

2 o oA

- NAUGATUCK

; HARDEE/KERMIT
MINGO

k4 5
e B e B B e e T B R T BB < T e I B AT

CONSOL of Keniucky, Inc.

1004 Consot Energy Drive
EREd Canonsburg, PA 15317

BIG BRANCH DEEP MINE
PERMIT NQ. U-0-8458 - Rev No. 8
NPDES WV0044181

PUMA MAP

ENGINEERS &
CONSULTANTS




































Pepartment of Environmentzal Protection
Office of Explosives and Blasting

EB-38 PUBLIC NOTICE OF BLASTING OPERATIONS Revised 2/02
Notice is hereby given that Consol of Kentucky, Inc., P.O. Drawer L
Dakwood, VA 24631, phone number (276) 498-8261, permit number O-
8-85 situated in the Harvey District of Mingo County, approximately 1.3
miles northeast of Naugatuck, WV, will be conducting blasting activities
in accordance with all State and Federal Laws and as approved by the
Department of Environmental Protection.

Blasting activities will occur Monday through Saturday from "sunrise to
sunset” No blasting shall be conducted on Sunday. Blasting is to
commence on August 11, 2010 and continue through August 11, 2011.

Ten minutes prior to and immediately after each blast, all access to the
specific area will be safeguarded from unauthorized eniry. The warning
signal prior to each blast shall be from an air horn audible to at least one
half mile from the blast. The waming will be given three (3) minutes prior
to detonation and will consist of three (3) short blasts of five (5) seconds
duration with five (5) seconds between each blast. The all-clear signal
shall be one (1) long blast from an air horn of twenty (20) seconds
duration.

Blasting shall be conducted in such a way so as {o preveni adverse
impacts to the public or the environment.

Blasting activities will not be conducted at times other than those
announced in the blasting schedule except in the event of an emergency
situation where rain, lightening, or other atmospheric conditions, or
operator or public safety requires unscheduled detonations.
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CHARTER

INSURANCE & CONSULTING, INC.
PO Box42115%

Atlanta, GA 30342

{404) 256-7900

(404) 256-9257 FAX

E-mail address: jbradley@charterencygy.com

Web Site: www.charterenergy.com

February 4, 2008

State of West Virginia

Department of Environmental Protection
601 57 Street SE

Charleston, WV 25304

Re: Sonthern West Virginia Resources, LLC
Varieus Permits
Insurance Company — Federal Insurance Company
Policy Number — 3710-92-63
Term: October 1, 2007 to October 1, 2008

To Whom It May Concern:

Please be advised that P&A Consultants, PO Box 470, Alum Creek WV 25003 has the approval of
Charter Insurance & Consulting, Inc. to perform pre-blast surveys for Southern West Virginia
Resources, LLC, P.O. Box 76, Naugatuck, WV, 25685.

If you have any questions, please do not hesitate 1o call.

Regards,

Richard Young
Account Manager
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

S T WASHINGTON, D.C. 20460

Q)

L

% @

i‘% <° EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE

4 pROTE

OFFICE OF GENERAL COUNSEL

March 17, 2017

Return Receipt Requested In Reply Refer to:
Certified Mail #: 7015 3010 0001 1267 5348 EPA File No: 14U-15-R3

Mr. Robert Rice

West Virginia Department of Environmental Protection
Office of Abandoned Mine Lands and Reclamation

601 57th Street

Charleston, West Virginia 25304

Re: Closure of Administrative Complaint

Dear Mr. Rice:

On June 24, 2015, U.S. Environmental Protection Agency (EPA), External Civil Rights
Compliance Office (ECRCO), received correspondence from a resident of Mingo County, West
Virginia (Complainant) regarding concerns about damage to Complainant’s home and property
from nearby abandoned mines. In the correspondence, Complainant indicated that Complainant
had contacted West Virginia Department of Environmental Protection, Office of Abandoned
Mine Lands and Reclamation regarding Complainant’s property and your office’s involvement
in this matter. ECRCO has determined that it cannot accept this administrative compliant for
investigation because it does not meet the jurisdictional requirements set forth in EPA’s
nondiscrimination regulation.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints for acceptance, rejection, or referral. 40 C.F.R. § 7.120(d)(1). To be
accepted for investigation, a complaint must meet the jurisdictional requirements described in
EPA’s nondiscrimination regulation. First, it must be in writing. 40 C.F.R. § 7.120(b)(1).
Second, it must describe an alleged discriminatory act that, if true, may violate EPA’s
nondiscrimination regulation (i.e., an alleged discriminatory act based on race, color, national
origin, sex, age, or disability). Id. Third, it must be filed within 180 calendar days of the
alleged discriminatory act. 40 C.F.R. § 7.120(b)(2). Finally, it must be filed against an
applicant for, or a recipient of, EPA financial assistance that allegedly committed the
discriminatory act. 40 C.F.R. § 7.15.

Complainant’s original correspondence did not provide ECRCO with enough information to
determine whether ECRCO could investigate the concerns. Accordingly, in a letter dated
August 27, 2015, ECRCO sought clarification from Complainant about Complainant’s





Mr. Robert Rice Page 2

correspondence. Specifically, ECRCO requested that Complainant provide the following
information:

1. A description of the alleged discriminatory act(s) committed by the West Virginia
Department of Environmental Protection that violated EPA’s nondiscrimination
reguiations.

2. A description of how the West Virginia Department of Environmental Protection,
Office of Abandoned Mine Lands and Reclamation; discriminated against the
complainant and on what basis(es); e.g, race, color, national origin, sex, age or
disability.

3. The date(s) of the alleged discriminatory act(s) committed by the West Virginia
Department of Environmental Protection, Office of Abandoned Mine Lands and
Reclamation that occurred within the 180 calendar days of when the complaint was
filed (June 17, 2015).

ECRCO received responses from Complainant on September 9, 2015 and December 2, 2015.
The responses, however, did not describe the alleged discrimination, nor did they provide dates
for an alleged discriminatory act. In other words, Complainant did not state how, when, and on
what basis(es) the West Virginia Department of Environmental Protection, Office of Abandoned
Mine Lands and Reclamation allegedly discriminated against Complainant.

After careful consideration, ECRCO has concluded that it cannot accept the complaint for
investigation because it does not meet the jurisdictional requirements described in EPA’s
nondiscrimination regulation. Therefore, ECRCO is rejecting and closing this complaint as of
the date of this letter.

ECRCO has been in touch with the following organizations and has informed Complainant that
these organizations could be of service to regarding Complainant’s concerns:

U.S. Department of the Interior

Office of Surface Mining Reclamation and Enforcement
Roger W. Calhoun, Director

Charleston Field Office

1027 Virginia Street, East

Charleston, West Virginia 25301

(304) 347-7158

West Virginia Environmental Council
Conni Gratop Lewis

2207 Washington StE

Charleston West Virginia 25324
(304) 543-5811





Mr. Robert Rice Page 3

West Virginia Rivers Coalition
Angie Rosser

3501 MacCorkle Ave. SE #129
Charleston West Virginia 25304
(304) 637-7201

If you have any questions about this letter, please contact J onathan Stein of my staff at (202)
564-2088, via email at Stein.Jonathan@epa.gov, or by mail at U.S. EPA, Office of General
Counsel (Mail Code 2310A), 1200 Pennsylvania Avenue, N.W., Washington, D.C. 20460.

Sincerely,

B DA

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

[ Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office

John A. Armstead

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
U.S. EPA Region 3










Lofthouse, Jeremy

From: O'Lone, Mary

Sent: Tuesday, March 08, 2016 1:08 PM

To: Golightly-Howell, Velveta; Temple, Kurt; Covington, Jeryl

Cc: Rhodes, Julia; Dorka, Lilian

Subject: Title VI complaint sent to Lilian

Attachments: D OV, Notice of

Violation 4154.eml; CALIFORNIA HEALTH AND SAFETY CODE 42400 AND 42402.doc;
EXHIBIT R STORY for POLLUTION ON THE RIVER (1).doc; Pollution of the American river,

DICEENESE Google Search.html

All-

Just making sure that Lilian isn’t the only one in OCR who received this complaint since she may not be checking her
email. Didn’t want to miss deadlines.

Thanks, Mary

Mary O'Lone

Civil Rights and Finance Law Office
Office of General Counsel

US EPA

1200 Pennsylvania Avenue, NW
Washington, DC 20460

(202) 564-4992

From: Strauss, Alexis

Sent: Tuesday, March 08, 2016 12:24 PM

To: Quast, Sylvia <Quast.Sylvia@epa.gov>; Jordan, Deborah <Jordan.Deborah@epa.gov>
Cc: O'Lone, Mary <o'lone.mary@epa.gov>

Subject: FW: CORRUPTION WITHIN THE SACRAMENTO AIR QUALITY AGENCY

Simply FYI,

Alexis

From: Barbery, Andrea

Sent: Tuesday, March 08, 2016 9:10 AM

To: Strauss, Alexis <Strauss.Alexis@epa.gov>

Subject: FW: CORRUPTION WITHIN THE SACRAMENTO AIR QUALITY AGENCY

Hi Alexis -- Forwarding to you, as R9’s DCRO, for your awareness. Looks like a citizen in Sacramento has a complaint that
he has asked OCR to investigate.

Andrea Barbery

Office of Intergovernmental Relations
U.S. Environmental Protection Agency
202-564-1397

From: (DN
Sent: Tuesday, March 08, 2016 10:04 AM

To: Barbery, Andrea <Barbery.Andrea@epa.gov>
Subject: Fw: CORRUPTION WITHIN THE SACRAMENTO AIR QUALITY AGENCY
1






----- Original Message -----
From:

(D) (6) - Privacy |
To: dorka.lilian@epa.gov
Sent: Sunday, March 06, 2016 10:00 PM

Subject: Fw: CORRUPTION WITHIN THE SACRAMENTO AIR QUALITY AGENCY

Attached are:
1. The Air Quality News Release relating to the Jury award.December 17, 2008
2. The Notice of Violation (NOV) issued to me on March 14, 2000.

3. And the Health and Safety Code sections 42400 and 42402, which specifically states a maximum of $1000.00 fine.

| would appreciate if you could explain the disparity of $742,885 in civil penalties compared to a civil penalty of not
more than one thousand dollars $1,000.00

Additionally | included a brief story of the corruption of the Sacramento Metropolitan Air Quality Management District and
a You Tube video of a crime they cover on behalf of Contractors

| would hope that your Agency would investigate this conduct and | will hear back from you.

Thank you,










CALIFORNIA HEALTH AND SAFETY CODE 42400 AND 42402

42400. (a) Except as otherwise provided in Section 42400.1,

42400.2, 42400.3, 42400.3.5, or 42400.4, any person who violates this
part, or any rule, regulation, permit, or order of the state board

or of a district, including a district hearing board, adopted

pursuant to Part 1 (commencing with Section 39000) to Part 4
(commencing with Section 41500), inclusive, is quilty of a
misdemeanor and is subject to a fine of not more than one thousand
dollars ($1,000) or imprisonment in the county jail for not more than
six months, or both.

42402. (a) Except as provided in Sections 42402.1, 42402.2,
42402.3, and 42402.4, any person who violates this part, any order
issued pursuant to Section 42316, or any rule, regulation, permit, or
order of a district, including a district hearing board, or of the

state board issued pursuant to Part 1 (commencing with Section 39000)
to Part 4 (commencing with Section 41500), inclusive, is strictly

liable for a civil penalty of not more than one thousand dollars

($1,000).







SACRAMENTO METROPOLITAN

AIR QUALITY

MANAGEMENT DISTRICT

December 17, 2008 News
Release

Jury Favors Air District, |ji§Jli§ Found Liable
for Asbestos Pollution

The Sacramento Metropolitan Air Quality Management District was awarded
$742,885 in civil penalties in an enforcement action brought against ||l

The penalty award followed a jury verdict holding that |l willfully and
intentionally violated the District’'s asbestos removal regulations on two separate
occasions, resulting in the emission of asbestos.

“The District prefers to settle actions through our Mutual Settlement Process and
our goal is always to reach a fair penalty that deters future violations,” said
AQMD'’s Executive Officer Larry Greene. “When violators do not participate in
the MSP process, the District has no choice but to pursue legal action awarding
penalties, and we will do so whenever that course becomes necessary.”

District enforcement staff documented violations, which involved multi-day
occurrences in the winter and summer of 2000. The illegal removal of the
regulated asbestos containing material occurred at a commercial building site

located in Fair Oaks, CA owned and operated by (SN IERRES

CONTACT: Brandon Manzano
AQMD Communications Office
(916) 874-4888 (Media Line)










POLLUTION ON THE RIVER
The Saga of a Whistle Blower,

Google: “Pollution on the American River, [{SHSHEREREEY to view if you do not
have a DVD.

This DVD has been expanded from an earlier 2011 version of 5 minutes with an
additional 2 minutes showing the open mixing of cement behind the Sacramento
Central Seventh-day Adventist Church on July 21, 2001.

Exposing the Public and Wildlife that habitat the lower American River to silica is an
illegal environmental practice. (Silica is a product of cement and is listed on the
California’s Prop 65 toxic list, along with asbestos) This continued for some 5,000 hours,
over a three year period, 1999 through 2001.

1. INTRODUCTION

Many of the major dramas in our lives have several beginnings and endings. This is
true with the story behind this DVD, Pollution on the River.

First viewing of the film will perhaps leave the viewer wondering what is the purpose of
showing confrontations. Why these Persons are so nervous, much like one about to
committing a crime? One can understand why 1, would persistently stay
focused on a short construction project in September of 2003, near the Business 80
Freeway Bridge going over the American River, in Sacramento.

It was unlikely that | would have exited my rear gate and walked up a short path in early
September of 2003. | was meeting with my legal counsel, John Cassanet and an expert

witness, in preparing for a trial soon coming up against the Corps of Engineers (Corps)
and the Sacramento Area Flood Control Agency (SAFCA), Contractor, Geo Con Inc.

2. LEGAL BACKGROUND

A legal Cross-Complaint was filed for over $200,000 in damages to my property during
the Slurry Wall Construction Project of 2001. This was attached to a Complaint filed
by Geo Con Inc. alleging I caused them additional construction costs. This bogus,
Complaint was needed in order to obtain a TRO. The motive was shockingly understood
and blandly exposed for the first time during the filming in September of 2003. (The
TRO, Temperory Restraining Order was to keep me from having access to observe the
construction and mixing procedure, in 2001)

It was at this time, I fully understood the major environmental crime cover-up as -
and | were filming the crime in progress.

When, John Cassinat and | viewed the rear damage of my property, we noticed large dirt
moving equipment being positioned to start digging, some 200 yards to the west, next to





the Business 80 Bridge. We walked down to the project and were met by a large man
who said, he was the “superintendent for Enviro Con Inc. and was completing a small
slurry wall project, left uncompleted during the 2001 levee project.” (This was less than
a 10 day project.)

I mentioned we were preparing for trial coming up soon, relating in part to the
procedure of mixing cement in an open boxcar. The Superintendent assured me they
“would not be doing the same illegal activity”.

3. DISCOVERY OF CLANDISTIN CLEAN-UP PROJECT

The law requires any public works projects that have an impact to the neighborhood, be
noticed by mailings and signs. This was not done.

When I showed up the following morning to view the operation, the Superintendent and
Project Supervisor Tom Gayer become very nervous knowing they were about to be
videoed committing a major pollution crime.

PROP 65
STATE OF CALIFORNIA
ENVIRONMENTAL PROTECTION AGENCY
OFFICE OF ENVIRONMENTAL HEALTH HAZARD ASSESSMENT
SAFE DRINKING WATER AND TOXIC ENFORCEMENT ACT OF 1986

VVVYVYV

CHEMICALS KNOWN TO THE STATE TO CAUSE CANCER OR
REPRODUCTIVE TOXICITY
JANUARY 7, 2011

>
> Note: The following list was taken from the total list of some 800
> chemicals. These chemicals have a particular interest for this Author.

>

> Asbestos cancer 1332-21-4 February 27, 1987
>

> Aspirin (especially developmental, female 50-78-2)  July 1,1990

>

> Carbon monoxide developmental 630-08-0 July 1, 1989

>

> Cidofovir cancer, developmental, 113852-37-2 January 29, 1999
>

>

> Silica, crystalline (airborne particles cancer --- October 1, 1988

>

They are well aware of my interest, having had to deal with me, as when they supervised
the same project. The Slurry Wall project in 2001 was under Geo Con Contractor’s
license.





Soon after the project started in April of 2001, it was well known to several employees of
the Corps and SAFCA and now Sacramento Metropolitan Air Quality Management
District (SMAQMD) or (AQ) that | was The Whistle Blower, to the illegal mixing
procedures of the slurry wall, as well as damages being caused to the neighboring
residences.

Major efforts were undertaken to keep me off the levee with a Temporary Restraining
Order (TRO). In desperation to obtain a court order a civil suite was filed, alleging the
Contractor, Geo Con Inc. was not going to start the trenching next to Business 80
Bridge because of fear | would sabotage their equipment. The complaint asked for
money because the contractor was going to have extra hours to move the equipment a
mile away and work back to the Business 80 Bridge.

Thus, this small project in 2003 required the large backhoe to start the digging
operation moving away from the Business 80 Bridge foundation.

4. BRIEF HISTORY OF THE DISPUTE BETWEEN THE CORPS AND

In 1999, a meeting was held for the River Park Community by the Corps of Engineers
(Corps) and the Sacramento Area Flood Control Agency, (SAFCA). The River Park
citizens nearly filled the meeting room of the Sacramento Central Seventh-day
Adventist Church. Citizens were explained the scope of Slurry Wall levee project
coming to River Park Community the following year.

The two hour meeting became uneasy for the SAFCA and Corps staff, as | and others
challenged the history of these agencies to being honest and forthright with the residences
whose homes back up to the American River and its levee.

Prior levee upgrades showed property owners were ignored for a variety of construction
violations, including air quality and trespass by ground vibrations causing damaged to
their homes, yards, and vegetation.

A wide variety of questions were asked and Corps and SAFCA personnel ducked some
of the prior year damage questions, asked by the neighbors. And outright lied when
asked, “If property owners had damage to their homes upstream?” | asked, “Who is
going to pay for the costs when property is damaged”. Steve Cohn answer was, “that is
why the Contractor is required to have insurance”.

Later when a judgment was granted in my favor the Contractor’s Insurance
Company, Zurich would not pay.

In April of 2001 the project progressed to River Park Community, involving about 3
miles of levee running from the H Street Bridge behind the Sacramento Central Seventh-
day Adventist Church) to the Business 80 Bridge, near Sprague’s residence.






5. POLITICS BEHIND THE WAR TO STOP [ SIS FROM EXPOSING
THE ENVIORMENTAL CRIME

1. Most or all of the Sacramento Board of Supervisors are on the Sacramento
Metropolitan Air Quality Management District (SMAQMD) or (AQ) and the
Sacramento Area Flood Control Agency, (SAFCA) Board of Directors.

2. Roger Niello, was the Sacramento County Supervisor for the Village of Fair Oaks
and on the Boards of SAFCA AND AQ.

Steve Cohn was City Councilmen for the River Park Community and an attorney for
Sacramento Municipal Utility District, (SMUD). Steve Cohn was also on the SAFCA
and AQ Board of Directors.

It was well known by certain SAFCA and AQ, employees and Board of Directors that
completing a levee project as cheaply as possible, by not following safe Air Quality
and Construction Standards was improper.

By chance, | happened by and was able to stand on the H Street Bridge and film the
silica drifting into the American River and on the worshipers at the Sacramento
Central Seventh-day Adventist Church). All informed Agencies and their responsible
employees were well aware the felony crime that just took place.

The short clip in the video that took place behind the Sacramento Central Seventh-
day Adventist Church in July of 2001 shows the environmental crime as outlined by

Prop 65.

This work portion had to be abandoned and the trench filed back up. The project was
redone in 2004, with no notice to the public. It seems certain the same mixing
procedure was used, because no advance notice was given to the public.

6. NEW BEGINNING TO STORY BEHIND THE VIDEO

There was so much frustration against me by the Boards and Agencies involved that
elaborate actions went into effect to make certain | was too occupied to go up on the
levee in September of 2003.

1. Supervisor, Roger Niello’s office instructed Jack Nichols, Code Enforcement
Supervisor for the County of Sacramento to put me out of business. Jack Nichols
instructed Sacramento Municipal Utility District, (SMUD). Steve Cohn’s
employer to turn the power off to my tenants at my commercial property in the
Village of Fair Oaks.






2. It is not a coincidence the power was turned off to my tenants with no written
notice on September 5, 2003. Just before the slurry construction of September
21, 2003 began, as shown on the video.

3. It is not a coincidence that Air Quality opens an_asbestos claim, against me that
was nearly three old. My tenant at the time, the Waldorf School paid the fine.

4. This new claim was opened up in August of 2003, and a hearing was scheduled
for the same day and hour that the mixing of the cement was to take place. This is
the reason a friend, was asked to be the Watch Dog while I was busy
with the Court hearing. is the person that is speaking during the
mixing operation in the video.

7. THE FAIR OAKS PROPERTY TAKES ON WHOLE NEW LIFE

1. The drama and commitment to harass me started in August of 2003. Jack
Nichols, Supervisor of Sacramento County Code Enforcement, was instructed to
put my commercial property out of business. Jack Nichols issued a bogus NOV,
Notice of Violation. Jack Nichols with the assistance of Jane Petrie from
Sacramento County Zoning instructed SMUD, Sacramento Municipal Utility
District, to turn the power off to my tenants on September 5, 2003.

2. Major efforts and perjury by County Personnel to the Courts, has made justice
near impossible.

3. The damage to my life, security and family is extensive.
8. CONCLUSION
In the 1620’s, The Mayflower Compact, brought six of my family to the shores of this
Continent, seeking freedom from tyranny. Nearly 400 years later, I struggle with the

same.

Nine vears without electric power. this tyranny is not practiced by any other Municipality
in the U. S. It is long past the time to practice the morals one preaches to their children.

As an Eagle Scout, I believed in living by these virtues. I taught these same principles as
a school teacher. As a single parent, I raised four children, who are a credit to our society.
As a citizen, I have lived these same virtues, paid my taxes, supported Community
Project and given to the less fortunate.

I have continually said and written, I will meet anyone and at anytime to share views.
Information is the only way I can open the prejudice formed against me. As of those who
are true to themselves, they need to stop the abuse, guaranteed by the U. S. Constitution.
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From: (0) (6)- Privacy

To:

Subject: NOV, Notice of Violation 4154

Date: Monday, February 15, 2016 6:37:42 PM
Attachments: scan-20160215153241-0000.tif

NOV, Notice of Violation 4154, March 14, 2000










777 1&th Street, 3rd Floar

SACSAMENTO METEOPOLITAN
N OTI c E Sacramento, CA 05814-1808

(91€) 874-4600

Fax: (916) 874-4893

AIR QUALITY VlOLATION
MANAGEMENT DISTRICT N 0 04 1 54

3
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WASHINGTON, D.C. 20460
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

August 29, 2017

Return Receipt Requested In Reply Refer to:
Certified Mail #: 7015 3010 0001 1267 6185 EPA File No. 16U-16-R9

Sacramento, CA 9581 9-

Re: Rejection of Administrative Correspondence

Do RN

On March 6, 2016, the U.S. Environmental Protection Agency (EPA) External Civil Rights
Compliance Office (ECRCO) received your complaint alleging corruption within the Sacramento
Metropolitan Air Quality Management District. After careful review, ECRCO has concluded that
it cannot accept your administrative complaint for investigation because it does not meet the
Jurisdictional requirements described in EPA’s nondiscrimination regulations found at 40 CFR
Part 7. Therefore, ECRCO is closing this case as of the date of this letter.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints to determine acceptance, rejection, or referral to the appropriate
Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a complaint must
meet the jurisdictional requirements described in the EPA’s nondiscrimination regulation. First,
the complaint must be in writing. See 40 C.F.R. § 7.120(b)(1). Second. it must describe an
alleged discriminatory act that, if true, may violate the EPA’s nondiscrimination regulation (i.e.,
an alleged discriminatory act based on race, color, national origin, sex, age, or disability). /d.
Third, it must be filed within 180 days of the alleged discriminatory act. See 40 C.F.R. §
7.120(b)(2). Finally, the complaint must be filed against an applicant for, or recipient of, EPA
financial assistance that allegedly committed the discriminatory act. See 40 C.F.R. § 7.15.

Your original correspondence did not provide ECRCO with sufficient information to determine





(b) (6) - Privacy Page

ECRCO’s authority to investigate your complaint under EPA’s nondiscrimination regulation.
That is, you did not indicate how, when, and on what basis(es), (race, color, national origin, sex,
age, or disability), the Sacramento Metropolitan Air Quality Management District discriminated
against you.

On June 22, 2016, ECRCO sought clarification about your complaint in a telephone call between
you and two members of my staff, Katsumi Keeler and Jeremy Lofthouse. During the interview,
ECRCO requested information regarding the date of the alleged harm. You indicated that on
October 22, 20135, and February 25, 2016, you were denied or limited in the amount of time to
speak before a meeting of the Board of the Sacramento Metropolitan Air Quality Management
District. However, you also stated that the actual discrimination you encountered took place
when the District applied a penalty at the close of a lawsuit with that agency. That penalty was
ordered in February of 2008 per documentation provided by you. As the complaint was filed on
March 6, 2016, that is well beyond the 180 days of the alleged discriminatory act. Accordingly,
the information provided by you does not support that a timely alleged discriminatory act
occurred.

In addition, my staff asked you to identify a basis for the alleged discrimination. You responded
that showing such discrimination would be “a pretty tough door to get through.” You did not
provide any additional information about why you believe you were discriminated against, and
on what basis. Therefore, ECRCO lacks jurisdiction over this complaint and cannot accept it for
investigation. This matter is closed as of the date of this letter.

[f you have any questions about this letter, please contact Case Manager Katsumi Keeler at (202)
564-2347 or via email at Keeler.Katsumi@epa.gov.

Sincerely,

WA/

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

ée! Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office

Deborah Jordan

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
U.S. EPA Region 9
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T iar® EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
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August 29, 2017

Return Receipt Requested In Reply Refer to:
Certified Mail #: 7015 3010 0001 1267 6192 EPA File No. 16U-16-R9

Mr. Alberto Ayala

Air Pollution Control Officer/ Executive Director
Sacramento Metropolitan Air Quality Management District
777 12" Street, 3" floor

Sacramento, CA 95814

Re: Rejection of Administrative Correspondence

Dear Executive Director Ayala:

On March 8, 2016, the U.S. Environmental Protection Agency (EPA) External Civil Rights
Compliance Office (ECRCO) notified you of a complaint alleging corruption within the
Sacramento Metropolitan Air Quality Management District. After careful review, ECRCO has
concluded that it will not accept the administrative complaint for investigation because it does
not meet the jurisdictional requirements described in EPA’s nondiscrimination regulations found
at 40 CFR Part 7. Therefore, ECRCO is closing this case as of the date of this letter.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints to determine acceptance, rejection, or referral to the appropriate
Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a complaint must
meet the jurisdictional requirements described in the EPA’s nondiscrimination regulation. First,
the complaint must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must describe an
alleged discriminatory act that, if true, may violate the EPA’s nondiscrimination regulation (i.e.,
an alleged discriminatory act based on race, color, national origin, sex, age, or disability). Id.
Third, it must be filed within 180 days of the alleged discriminatory act. See 40 C.F.R. §
7.120(b)(2). Finally, the complaint must be filed against an applicant for, or recipient of, EPA
financial assistance that allegedly committed the discriminatory act. See 40 C.F.R. § 7.15.

The original correspondence did not provide ECRCO with sufficient information to determine
ECRCO’s authority to investigate the complaint under EPA’s nondiscrimination regulation.
That is, there was no indication about how, when, and on what basis(es), (race, color, national
origin, sex, age. or disability), the Sacramento Metropolitan Air Quality Management District
discriminated against the Complainant.





Mr. Alberto Ayala Page 2

ECRCO sought clarification about the complaint in a telephone call with the Complainant.
During the interview, ECRCO requested information regarding the date of the alleged harm. The
Complainant indicated that on October 22, 2015, and February 25, 2016, he was denied or
limited in the amount of time to speak before a meeting of the Board of the Sacramento
Metropolitan Air Quality Management District. However, he also stated that the actual
discrimination took place when the District applied a penalty at the close of a lawsuit with that
agency. That penalty was ordered in February of 2008 per documentation provided by the
Complainant. As the complaint was filed on March 6, 2016, that is well beyond the 180 days of
the alleged discriminatory act. Accordingly, the information provided by the Complainant does
not support that a timely alleged discriminatory act occurred.

In addition, the Complainant did not provide any additional information about why he believed
he was discriminated against, and on what basis. Therefore, ECRCO lacks jurisdiction over this
complaint and cannot accept it for investigation. This matter is closed as of the date of this letter.

If you have any questions about this letter, please contact Case Manager Katsumi Keeler at (202)
564-2347 or via email at Keeler.Katsumi@epa.gov.

Sincerely, 2

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

cc: Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office

Deborah Jordan

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
U.S. EPA Region 9






Marrison, Brenda
-

From:

Sent: Thursday, March 17, 2016 4:51 PM

To: Harrison, Brenda

Cc: Title_VLCompiaint@epa.gov_SteinJonathon
Subject: Noise Disturbance in Beltsville

Dear Miss Harrison,

Enclosed is a letter of complaint.
(Jonathan Stein suggested that pass this to your office.)
Any help you can offer will be appreciated.

Thursday, March17, 2016

Dear Mr. Harrison,

This letter is in reference to a potentially hazardous condition that
exists in my neighborhood in Beltsville, Maryland.

| am referring to, what seems to be a LFH ( Low frequency hum) in
and around our home at the intersection of* and
This constant noise has disrupted our home and interfered with our
sleep habits -it seems to increase in both volume and frequency
during the late to early morning hours, and is potentially
contributing to a host of physical ailments both my wife and | have
experienced in this past year.

| have contacted Verizon, Comcast, and Pepco regarding any
potential malfunctions of their equipment in the vicinity. All of them
seemed too checked out ali right.

| have not contacted WSSC or Washington Gas, for one, we don't

use gas, and there have not been any changes concerning our
water since moving to the neighborhood in 2003.

1















From:

To: Harrison, Brenda

Cc: Title VI Complaints

Subject: Complaint Tracking Number

Date: Wednesday, April 20, 2016 1:39:15 PM

April 20, 2016

Dear Miss Harrison,

| am forwarding a letter sent to Jonathan Stein, attorney advisor for the
EPA last month, regarding a potentially hazardous condition in
Beltsville.

Since | have not heard or had contact with anyone regarding this
matter...perhaps the email was mis-sent or lost, | am again sending this
complaint along with a copy to an EPA address. | was informed that this
action should give me a tracking number for the complaint.

Here is the original letter:

Thursday, March 10, 201

Dear Mr. Stein:

This letter is in reference to a potentially hazardous condition that exists
in my neighborhood in Beltsville, Maryland.

| am referring to, what seems to be a LFH ( Low frequency hum) in and
around our home at the intersection ofﬁ andh
IS constant noise has disrupted our home and interfered with our
sleep habits -it seems to increase in both volume and frequency during
the late to early morning hours, and is potentially contributing to a host
of physical ailments both my wife and | have experienced in this past
year.

| have contacted Verizon, Comcast, and Pepco regarding any potential
malfunctions of their equipment in the vicinity. All of them seemed too
checked out all right.

| have not contacted WSSC or Washington Gas, for one, we don’t use
gas, and there have not been any changes concerning our water since
moving to the neighborhood in 2003.

One possible cause of this disturbing sound might be due to some
recent infrastructural changes to the area. To note would be a
construction project out on the street in the past year and a half

concerning cable installation. A company known as Ainet ( that’s the
name on the plate covers on the sidewalks) buried reels of cables about

ten to fifteen feet deep stretching from one end ofm Road (at
the Flntersection) all the way to Route One. hey then
Inue

con In a south direction along US1.
Concerning our address at the cable runs
directly in front our home and then continues down for






some distance.

| have discussed this problem with some of my neighbors who are also

concerned. There are, after all, many families with children here, mine
included.











UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
S STan WASHINGTON, D.C. 20460

“ proT™” EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL
June 7, 2017
Return Receipt Requested In Reply Refer to:
Certified Mail#: 70153010 0001 1267 5904 EPA File No.: 21X-16-R3

Beltsville, MD 20705

Re: Rejection of Administrative Correspondence

e N ERRERY

On March 17, 2016, the U.S. Environmental Protection Agency (EPA), External Civil Rights
Compliance Office (ECRCO), received your correspondence regarding a low frequency hum that
exists in your neighborhood of Beltsville, Maryland. You stated that this hum disrupts your home
and is potentially contributing to a host of physical ailments experienced by you and your wife.

Y our complaint indicated that you were unclear about the source of the hum noise. In your
complaint, you stated that you contacted Verizon, Comcast, and Pepco, and they did not seem to
be responsible for the hum. You also mentioned a company called AiNET recently did cable
installation infrastructure work in your neighborhood. ECRCO has determined that it cannot
accept your administrative complaint for investigation because it does not meet the jurisdictional
requirements set forth in EPA’s nondiscrimination regulation.

Pursuant to the EPA’s nondiscrimination administrative regulations, ECRCO conducts a
preliminary review of administrative complaints for acceptance, rejection or referral to the
appropriate agency. See 40 C.F.R. § 7.120(d)(1). Generally, ECRCO accepts for investigation
complaints that meet the four jurisdictional requirements described in the EPA’s nondiscrimi-
nation regulations. First, it must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must a
discriminatory act that, if true, may violate the EPA’s nondiscrimination regulations (e.g., an
alleged discriminatory act based on race, color, national origin, sex, age, or Section 504
disability). Id. Third, the complaint must be filed within 180 calendar days of the alleged
discriminatory act. See 40 C.F.R. § 7.120(b)(2). Finally, the complaint must be filed against an
applicant for, or a recipient of, EPA financial assistance that allegedly committed the
discriminatory act. See 40 C.F.R. § 7.15.

After careful consideration, ECRCO has concluded that it cannot accept the complaint for
investigation because you did not identify or file against an applicant for, or a recipient of EPA





financial assistance. Furthermore, your complaint did not describe the alleged discrimination, nor
did you provide dates for an alleged discriminatory act. In other words, your complaint did not
state how, when, who, and what basis discrimination occurred against you.

Since the filing of your complaint, ECRCO staff have spoken with you on several occasions in
order to clarify your complaint. Specifically, ECRCO staff discussed the issues of your
complaint with you on March 17, 2016, March 30, 2016, May 23, 2017, and May 31, 2017.
However, the additional information obtained through these conversations, did not provide the
needed jurisdictional basis to allow ECRCO to address the issues raised in your correspondence.

Based on the foregoing, the ECRCO is rejecting and closing this complaint as of the date of this
letter. You may wish to contact the Prince Georges County Government to file a complaint under
the County Noise Ordinance. They may be reached at (301) 883-4748.

If there are any questions regarding the ECRCO’s decision, please contact Samuel Peterson of
ECRCO, at (202) 564-5393, via electronic mail at peterson.samuel@epa.gov, or by mail at U.S.
EPA, External Civil Rights Compliance Office, (Mail Code 2310A), 1200 Pennsylvania Avenue,
NW, Washington, DC 20460-1000.

Sincerely,

744

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

(e Kenneth Redden
Acting Deputy General Counsel
Civil Rights & Finance Law Office

John A. Armstead

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
U.S. EPA Region 3










From: (b) (6) - Privacy

To: Title VI Complaints

Subject: Complaint against Maryland Department of the Environment alleging violations of Title 6 Civil Rights Act ( Race
and/or National Origin )

Date: Monday, August 24, 2015 9:24:43 AM

Dear Sir or Madam,

My name is (S ISHIRERMRERE | 2 an African American male. | was born and raised in the United
Kingdom of Nigerian parents and | am a naturalized U.S citizen. | came to the United States as an
adult and retain my foreign accent. | reside in Maryland.

| wish to file a complaint against the Maryland Department of the Environment ( MDE ) under Title VI
of the Civil Rights Act, for discrimination against me in their enforcement practices, due to my race
and/or national origins.

The summary of my complaint of discrimination is as follows:

1) MDE is the recipient of EPA financial grants and/or other types of financial assistance and
therefore, EPA has the jurisdiction under Title VI to investigate complaints of discrimination
by MDE based on race and/or national origin

2) MDE filed and maintains a baseless lawsuit against me in Baltimore City Circuit Court, Case No.
_ as a form of alleged enforcement action, alleging violations of the Md. Lead
Paint law ( failure to register properties and failure to obtain requisite lead paint compliance
certificates ) and requesting up to $69 million damages and injunctive relief for properties
that are in compliance with Md law and lead free.

3) One of the properties subject of the lawsuit is not owned by me and was not owned by me
when MDE visited the property and then filed the lawsuit. That property is certified lead free
and MDE knows this.

4)The lawsuit was initiated by MDE as a form of harassment/discrimination, not initiated by a
tenant complaint. There are no allegations of lead poisoning or harm to either persons or
the environment in the lawsuit.

5) MDE filed said lawsuit without first issuing a notice of violation to me, contrary to its usual
stated practice.

6) The said lawsuit is being continued in bad faith as a form of discrimination against me. | have
tried to have the lawsuit dismissed by providing evidence of the status of the properties as
certified lead free, but MDE persists in this lawsuit.

7) MDE is discriminating against me because it does not file lawsuits against people who are U.S
born and/or not African-American, without first issuing them a notice of violation and thus
giving the person an opportunity to get in compliance with Md law.

8) One of MDE employees,_ at the occasion of a recent hearing at the
Md Office of Administrative Hearings, threw some papers at my feet outside in the parking
lot and said to me: ‘we don’t like foreigners’.

9) Recently, MDE Secretary Horacio Tablada, confirmed that MDE’s practice is to issue notices of
alleged violations prior to initiating any enforcement action. See Article in Baltimore Sun,
dated August 21, 2015
http://www.baltimoresun.com/news/maryland/bs-md-lead-letters-20150821-story.html

10) | am ready to provide additional information concerning all of the above allegations as and
when you require it.






| look forward to hearing from you.










\\‘.\.\'(ED ST‘J’QS.
) M UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
] M 8 WASHINGTON, D.C. 20460

4L prOTE

OFFICE OF
CIVIL RIGHTS

December 20, 2016

In Reply Refer to:
EPA File No. 23RNO-16-R3

Re: Rejection of Administrative Complaint

This letter is to notify you that the U.S. Environmental Protection Agency (EPA) Office of Civil
Rights (OCR) is rejecting your August 24, 2015 administrative complaint (23RNO-16-R3) filed
against the Maryland Department of the Environment (MDE). The complaint generally alleges
that MDE violated Title VI of the Civil Rights Act of 1964, as amended, 42 United States Code
(U.S.C.) §§ 2000d et. seq. and the EPA’s nondiscrimination regulation found at 40 Code of
Federal Regulations (C.F.R.) Part 7.

Pursuant to the EPA’s nondiscrimination regulation, OCR conducts a preliminary review of
administrative complaints for acceptance, rejection or referral to the appropriate agency. See 40
C.F.R. § 7.120(d)(1). Generally, OCR accepts for investigation complaints that meet all four
jurisdictional requirements described in the EPA’s nondiscrimination regulations. First, the
complaint must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, the complaint must describe
an alleged discriminatory act that if true, may violate the EPA’s nondiscrimination regulations
(e.g., an alleged discriminatory act based on race, color, national origin, sex, age, or disability).
Id. Third, the complaint must be filed within 180 calendar days of the alleged act of
discrimination. See 40 C.F.R. § 7.120(b)(2). Finally, the complaint must be filed against an
applicant for, or a recipient of, EPA financial assistance who allegedly committed the
discriminatory act. See 40 C.F.R. § 7.15.

As of the date of this letter, OCR has determined that the subject complaint does not meet all
four jurisdictional requirements as stated above — specifically the 180 days requirement. The
three other requirements are met here. First, the complaint is in writing. Second, MDE is a
recipient of federal financial assistance from EPA. And third, the complaint describes an alleged
discriminatory act that may violate the EPA’s nondiscrimination regulation.
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However, OCR cannot accept this complaint for investigation. EPA’s Title VI regulation
requires that a complaint be filed within 180 days of the alleged discriminatory act. See 40
C.F.R. § 7.120(b)(2). The lawsuit was filed by MDE against you on December 17, 2013. You
filed this complaint with EPA on August 24, 2015 and it was received by EPA on the same day.
This is beyond 180 days after the date of the alleged discriminatory act. As such, this allegation
does not meet EPA s jurisdictional requirement,

[\

Furthermore, OCR attempted to reach out to you on several occasions by phone and email (July
27,2016, July 29, 2016, August 1, 2016, August 5, 2016) to ascertain the timing of when an
MDE employee allegedly took the additional discriminatory actions against you listed in your
complaint in item number 8. As you have not replied to any of OCR’s inquiries into this second
allegation, we are unable to consider this information in determining whether this complaint was
timely filed. Accordingly, EPA is closing this matter effective the date of this letter

Sincerely, _

If you have questions regarding this letter, please contact Jonathan Stein, case manager, at (202)
Lilian 8. Dorka

564-2088, or by electronic mail at steinjonathan@epa. gov.
Acting Director

Office of Civil Rights

cc: Elise Packard
Associate General Counsel
Civil Rights & Finance Law Office

Cecil Rodrigues

Deputy Regional Administrator
Deputy Civil Rights Official
U.S. EPA Region 3
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December 20, 2016
OFFICE OF
CIVIL RIGHTS

Return Receipt Requested In Reply Refer to:

Certified Mail #: 7015 1520 0002 0019 2465 EPA No: 23RNO-16-R3

Mr. Benjamin H. Grumbles

Maryland Department of the Environment
1800 Washington Boulevard

Baltimore, Maryland 21230

Re: Rejection of Administrative Complaint

Dear Mr. Grumbles:

This letter is to notify you that the U.S. Environmental Protection Agency (EPA), Office of Civil
Rights (OCR) has rejected administrative complaint 23RNO-16-R3, filed with EPA on
August 24, 2015 against the Maryland Department of the Environment (MDE).

Pursuant to the EPA’s nondiscrimination regulation, OCR conducts a preliminary review of
administrative complaints for acceptance, rejection or referral to the appropriate agency. See 40
C.F.R. § 7.120(d)(1). Generally, OCR accepts for investigation complaints that meet all four
jurisdictional requirements described in the EPA’s nondiscrimination regulation. First, the
complaint must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, the complaint must describe
an alleged discriminatory act that if true, may violate the EPA’s nondiscrimination regulation
(e.g., an alleged discriminatory act based on race, color, national origin, sex, age, or disability).
Id. Third, the complaint must be filed within 180 calendar days of the alleged act of
discrimination. See 40 C.F.R. § 7.120(b)(2). Finally, the complaint must be filed against an
applicant for, or a recipient of, EPA financial assistance who allegedly committed the
discriminatory act. See 40 C.F.R. § 7.15.

As of the date of this letter, OCR has determined that the subject complaint does not meet all

four jurisdictional requirements as stated above — specifically the 180-day requirement. The three
other requirements are met here. First, the complaint is in writing. Second, the MDE is a
recipient of federal financial assistance from EPA. And third, the complaint describes an alleged
discriminatory act that may violate the EPA’s nondiscrimination regulation.

However, OCR cannot accept this complaint for investigation. EPA’s Title VI regulation
requires that a complaint be filed within 180 days of the alleged discriminatory act. See 40
C.F.R. § 7.120(b)(2). The lawsuit was filed by MDE against the Complainant on December 17,
2013. The Complainant filed this complaint with EPA on August 24, 2015 and it was received by
EPA on the same day. This is beyond 180 days after the date of the alleged discriminatory act.
As such, this allegation does not meet EPA’s jurisdictional requirement.

Recycled/Recyclable - Printed with Viegetable O Based Inks o 10( Posteonsumer. ess Chlarine Free Recycled Paper





Mr. Benjamin H, Grumbles 2

Furthermore, OCR attempted to reach out to Complainant on several occasions by phone and
emait (July 27, 2016, July 29, 2016, August 1, 2016, August 5, 2016) to ascertain the timing of
when an MDE employee allegedly took the additional discriminatory actions against the
Complainant. As Complainant has not replied to any of OQCR’s inquiries into this second
allegation, we are unable to consider this information in determining whether this complaint was
timely filed. Accordingly, EPA is closing this matter effective the date of this letter

If you have questions regarding this letier, please contact Jonathan Stein at (202) 564-2088, or by
electronic mail at stein jonathan@epa. gov.

Sincerely, <

Lilian S. Dorka
Acting Director
Office of Civil Rights

ce: Elise Packard
Associate General Counsel
Ctvil Rights & Finance Law Office

Cecil Rodrigues

Deputy Regional Administrator
Deputy Civil Rights Official
U.S. EPA Region 3
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U.S. Department of Labor Office of the Assistant Secretary
for Administration and Management
Washington, D.C. 20210

Reference: CRC Complaint No. _

The U.S. Department of Labor’s (DOL’s) Civil Rights Center (CRC) has received your
correspondence. It appears that you would like to file a discrimination complaint with us.

CRC has jurisdiction (authority) to enforce nondiscrimination laws in programs and activities that
receive Federal financial assistance, either from DOL itself or, under some circumstances, from
another Federal department or agency. This office also has authority to investigate disability
discrimination complaints against public entities (such as State or local governments) that operate
programs related to labor and the work force.

We are transferring your complaint to the U.S. Environmental Protection Agency (EPA), Office of
Civil Rights because we have determined that we do not have jurisdiction over this matter, and that
the EPA, Office of Civil Rights may have jurisdiction. Your complaint is being sent to the office
listed below:

U.S. Environment Protection Agency
Office of Civil Rights (1201A)

1200 Pennsylvania Ave., N.W.
Washington, DC 20460

Tel: 202-564-7272  TTY: 202-272-0167

We have referred your complaint to that agency for its consideration. You may contact the agency
directly regarding this referral.

Office of External Enforcement

Civil Rights Center

U.S. Department of Labor

200 Constitution Ave. NW, Suite N4123
Washington, D.C. 20210

(202) 693-6500 (voice): (202) 693-6505 (fax)
Federal Relay Service: TTY/TDD: (800) 877-8339
Video Relay: (877) 709-5797 or myfedvrs.tv





U.S. Department of Labor Office of the Assistant Secretary
for Administration and Management

Washington, D.C. 20210

Reference: CRC Complaint No. [N

Ms. Velveeta Golightly-Howell, Director
Office of Civil Rights (1201A)

U.S. Environmental Protection Agency
1200 Pennsylvania Ave., N.W.
Washington, DC 20460

Dear Director Golightly-Howell:
The U.S. Department of Labor’s Civil Rights Center is transferring the enclosed complaint to
your office. We have determined that we lack jurisdiction over the complaint, and it appears to

be within your authority.

We are notifying the complainant of this transfer. Our consideration of this complaint is now
concluded.

Thank you for your cooperation in this matter.

Sincerely,

DENISE M. SUDELL
Chief, Office of External Enforcement
Civil Rights Center

Enclosure
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE

OFFICE OF GENERAL COUNSEL
February 16, 2017
Return Receipt Requested In Reply Refer to:
Certified Mail #: 7009 2820 0002 1759 2305 EPA File No. 36R-16-R9

Honolulu, Hawan 96826

Re: Referral of Complaint of Employment Discrimination

Dec RN

This is to notify you that your complaint of employment discrimination filed with the U.S.
Environmental Protection Agency (EPA) External Civil Rights Compliance Office (ECRCO)
against the Wastewater Division in the Department of Design and Construction of the City and
County of Honolulu (Honolulu), is being referred to the U.S. Equal Employment Opportunity
Commission (EEOC). Your complaint generally alleges that you were discriminated against by
Honolulu in your employment duties because of your race. After careful review, ECRCO has
concluded that it lacks jurisdiction to accept the complaint for investigation. Accordingly, the
case is closed as of the date of this letter.

Pursuant to the EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
each administrative complaint for acceptance, rejection, or referral. To be accepted for
investigation, a complaint must meet the jurisdictional requirements described in EPA’s
nondiscrimination regulation. First, it must be in writing. See 40 C.F.R. § 7.120(b)(1). Second,
the complaint must describe an alleged discriminatory act that, if true, would violate the EPA’s
nondiscrimination regulation (i.e., an alleged discriminatory act based on race, color, national
origin, age, sex, or disability). /d. Third, it must be filed within 180 days of the alleged
discriminatory act. See 40 C.F.R. § 7.120(b)(2). Finally, the complaint must be filed against an
applicant for, or recipient of, EPA assistance that allegedly committed the discriminatory act. See
40 C.F.R. § 7.15.

Your complaint alleges employment discrimination on the basis of race against a recipient of
EPA financial assistance. However, ECRCO’s jurisdiction over employment complaints alleging
race discrimination is limited by EPA’s nondiscrimination regulation. EPA’s nondiscrimination
regulation, at 40 C.F.R. § 7.35(a)(6), states that:





(b) (6) Privacy | Page 2

As to any program or activity receiving EPA assistance, a recipient shall not directly or
through contractual, licensing, or other arrangements on the basis of race ...
[d]iscriminate in employment on the basis of ... race ... in any program or activity whose
purpose is to create employment; or, by means of employment discrimination, deny
intended beneficiaries the benefits of EPA assistance, or subject the beneficiaries to
prohibited discrimination.

The allegation of employment discrimination in this complaint does not fall within EPA’s
limited jurisdictional authority relating to employment complaints as it does not allege race
discrimination in a program or activity whose purpose is to create employment; or, by means of
employment discrimination, deny intended beneficiaries the benefits of EPA assistance, or
subject the beneficiaries to prohibited discrimination.

ECRCO is therefore closing this complaint and referring it to the EEOC, which may have
authority to address the complaint allegations. EEOC’s Honolulu Office will contact you
regarding their evaluation of the allegation in your complaint. Accordingly, please direct further
communication regarding this matter to EEOC’s Honolulu Local Office Director, Glory
Gervacio, who can be reached by telephone at 1-800-669-4000, or email at
glory.gervacio@eeoc.gov. In addition, the EEOC Honolulu office’s mailing address is 300 Ala
Moana Blvd., Room 7-127, P.O. Box 50082, Honolulu, Hawaii, 96850-0051.

If you have any questions, please contact Jonathan Stein by telephone at (202) 564-2088, via e-
mail at stein.jonathan@epa.gov, or by mail at U.S. EPA Office of General Counsel External
Civil Rights Compliance Office (MC 2310A), 1200 Pennsylvania Avenue, N.W., Washington,
D.C. 20460.

Sincerely,

ALK L¢ ; /e
Lilian S. Dorka

Director
External Civil Rights Compliance Office

&es Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office

Deborah Jordan
Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official, U.S. EPA Region 9
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

February 16, 2017

Return Receipt Requested In Reply Refer to:
Certified Mail #: 7009 2820 0002 1759 2312 EPA File No. 36R-16-R9
Glory Gervacio

Honolulu Local Office Director

U.S. Equal Employment Opportunity Commission
300 Ala Moana Boulevard

Room 7-127, P.O. Box 50082

Honolulu, Hawaii 96850-0051

Re: Referral of Complaint of Employment Discrimination

Dear Ms. Gervacio,

This is to notify you that a complaint of employment discrimination filed with the U.S.
Environmental Protection Agency (EPA) External Civil Rights Compliance Office (ECRCO)
against the Wastewater Division in the Department of Design and Construction of the City and
County of Honolulu (Honolulu), is being referred to the U.S. Equal Employment Opportunity
Commission (EEOC). The complaint generally alleges that an individual was discriminated
against by Honolulu in the individual’s employment duties because of their race. After careful
review, ECRCO has concluded that it lacks jurisdiction to accept the complaint for investigation.
Accordingly, the case is closed as of the date of this letter.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of each
administrative complaint for acceptance, rejection, or referral. To be accepted for investigation,
a complaint must meet the jurisdictional requirements described in EPA’s nondiscrimination
regulation. First, it must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, the complaint must
describe an alleged discriminatory act that, if true, would violate EPA’s nondiscrimination
regulation (i.e., an alleged discriminatory act based on race, color, national origin, age, sex, or
disability). Id. Third, it must be filed within 180 days of the alleged discriminatory act. See 40
C.F.R. § 7.120(b)(2). Finally, the complaint must be filed against an applicant for, or recipient
of, EPA assistance that allegedly committed the discriminatory act. See 40 C.F.R. § 7.15.

The complaint alleges employment discrimination on the basis of race against a recipient of EPA
financial assistance. However, ECRCO’s jurisdiction over employment complaints alleging race
discrimination is limited by EPA’s nondiscrimination regulation. EPA’s nondiscrimination
regulation, at 40 C.F.R. § 7.35(a)(6), states that:





Ms. Glory Gervacio Page 2

As to any program or activity receiving EPA assistance, a recipient shall not directly or
through contractual, licensing, or other arrangements on the basis of race ...
[d]iscriminate in employment on the basis of ... race ... in any program or activity whose
purpose is to create employment; or, by means of employment discrimination, deny
intended beneficiaries the benefits of EPA assistance, or subject the beneficiaries to
prohibited discrimination.

The allegation of employment discrimination in this complaint does not fall within EPA’s
limited jurisdictional authority relating to employment complaints as it does not allege race
discrimination in a program or activity whose purpose is to create employment; or, by means of
employment discrimination, deny intended beneficiaries the benefits of EPA assistance, or
subject the beneficiaries to prohibited discrimination.

ECRCO is therefore referring this complaint to your agency for review and appropriate action.
Accordingly, ECRCO has notified the Complainant and Recipient that this complaint has been
forwarded to the EEOC and provided your contact information. A copy of the complaint and
notice letters to Complainant and Recipient are enclosed.

If you have any questions about this matter, please contact Jonathan Stein by telephone at (202)
564-2088, via e-mail at stein jonathan@epa.gov, or by mail at U.S. EPA, Office of General
Counsel External Civil Rights Compliance Office (Mail Code 2310A), 1200 Pennsylvania
Avenue, N.W., Washington, D.C. 20460.

Sincerely,

2EDAA
Lilian S. Dorka

Director
External Civil Rights Compliance Office

Enclosures

cc: Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office

Deborah Jordan
Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official, U.S. EPA Region 9
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Rosa Viramontes, Los Angeles District Office Director
U.S. Equal Employment Opportunity Commission (EEOC)
Roybal Federal Building

255 East Temple St., 4th Floor

Los Angeles, California 90012
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
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February 16, 2017

Return Receipt Requested In Reply Refer to:
Certified Mail #: 7009 2820 0002 1759 2442 EPA File No. 36R-16-R9

Robert J. Kroning

Director

City and County of Honolulu Department
of Design and Construction

650 South King Street, 11th Floor
Honolulu, Hawaii 96826

Re: Referral of Complaint of Employment Discrimination

Dear Mr. Kroning:

This is to notify you that a complaint of employment discrimination filed with the U.S.
Environmental Protection Agency (EPA) External Civil Rights Compliance Office (ECRCO)
against your office is being referred to the U.S. Equal Employment Opportunity Commission
(EEOC). The complaint generally alleges that an individual was discriminated against by the
Wastewater Division in the Department of Design and Construction of the City and County of
Honolulu (Honolulu) in the individual’s employment duties because of their race. After careful
review, ECRCO has concluded that it lacks jurisdiction to accept the complaint for investigation.
Accordingly, the case is closed as of the date of this letter.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of each
administrative complaint for acceptance, rejection, or referral. To be accepted for investigation,
a complaint must meet the jurisdictional requirements described in EPA’s nondiscrimination
regulation. First, it must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, the complaint must
describe an alleged discriminatory act that, if true, would violate EPA’s nondiscrimination
regulation (i.e., an alleged discriminatory act based on race, color, national origin, age, sex, or
disability). d. Third, it must be filed within 180 days of the alleged discriminatory act. See 40
C.F.R. § 7.120(b)(2). Finally, the complaint must be filed against an applicant for, or recipient
of, EPA assistance that allegedly committed the discriminatory act. See 40 C.F.R. § 7.15.

The complaint alleges employment discrimination on the basis of race against a recipient of EPA
financial assistance. However, ECRCO’s jurisdiction over employment complaints is limited by
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EPA’s nondiscrimination regulation. EPA’s nondiscrimination regulation, at 40 C.F.R. §
7.35(a)(6), states that:
As to any program or activity receiving EPA assistance, a recipient shall not directly or
through contractual, licensing, or other arrangements on the basis of race ...
[d]iscriminate in employment on the basis of ... race ... in any program or activity whose
purpose is to create employment; or, by means of employment discrimination, deny
intended beneficiaries the benefits of EPA assistance, or subject the beneficiaries to
prohibited discrimination.
The allegation of employment discrimination in this complaint does not fall within EPA’s
limited jurisdictional authority relating to employment complaints as it does not allege race
discrimination in a program or activity whose purpose is to create employment; or, by means of
employment discrimination, deny intended beneficiaries the benefits of EPA assistance, or
subject the beneficiaries to prohibited discrimination.

ECRCO is therefore closing this complaint and referring it to the Equal Employment
Opportunity Commission (EEOC), which may have authority to address the complaint
allegations. Accordingly, please direct further communication regarding this matter to EEOC’s
Honolulu Local Office Director, Glory Gervacio, who can be reached by telephone at 1-800-669-
4000, or email at glory.gervacio@eeoc.gov. In addition, the EEOC Honolulu office’s mailing
address is 300 Ala Moana Blvd., Room 7-127, P.O. Box 50082, Honolulu, Hawaii, 96850-0051.

If you have any questions, please contact Jonathan Stein by telephone at (202) 564-2088, via e-
mail at stein.jonathan@epa.gov, or by mail at U.S. EPA Office of General Counsel External
Civil Rights Compliance Office (MC 2310A), 1200 Pennsylvania Avenue, N.W., Washington,
D.C. 20460.

Sincerely,

Lilian S. Dorka
Director
External Civil Rights Compliance Office

b /# 5 & }'( &

——

cc: Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office

Deborah Jordan
Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official, U.S. EPA Region 9
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Rosa Viramontes, Los Angeles District Office Director
U.S. Equal Employment Opportunity Commission (EEOC)
Roybal Federal Building

255 East Temple St., 4th Floor

Los Angeles, California 90012

Glory Gervacio, Honolulu Local Office Director

U.S. Equal Employment Opportunity Commission (EEQC)
300 Ala Moana Blvd

Room 7-127, P.O. Box 50082

Honolulu, Hawaii 96850-0051
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

March 9, 2017
Return Receipt Requested In Reply Refer to:
Certified Mail#: 7015 3010 0001 1267 5508 EPA File Nos. 44RNO-16-R9 (HDOA)

and 45RNO-16-R9 (ADC)

Paul H. Achitoff

Kylie W. Wager

Earthjustice Mid-Pacific Office
850 Richard Street, Suite 400
Honolulu, Hawaii 96813

Re: Acceptance of Administrative Complaint 44RNO-16-R9 and 45R-NO-16-R9

Dear Mr. Achitoff and Ms. Wager:

This letter is to notify you that the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO), is accepting for investigation your administrative
complaint filed against the Hawaii Department of Agriculture (HDOA) and the Hawaii
Agribusiness Development Corporation (ADC). Your complaint alleges that HDOA and ADC
discriminated against farm workers and residents in West Kaua'i and on Moloka'i, on the basis of
race and/or national origin with respect to the administration of the pesticides program and the
leasing and licensing of the state land program, in violation of Title VI of the Civil Rights Act of
1964, as amended, 42 United States Code 2000d et seq., the EPA’s nondiscrimination regulation
found at 40 Code of Federal Regulations (C.F.R.) Part 7. In addition, the complaint alleges that
HDOA and ADC lack a Title VI compliance program as required by EPA’s nondiscrimination
regulation.

Pursuant to EPA’s nondiscrimination administrative regulation, ECRCO conducts preliminary
reviews of administrative complaints received for acceptance, rejection, or referral to the
appropriate Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a
complaint must meet the jurisdictional requirements described in EPA’s nondiscrimination
regulation. First, it must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must allege a
discriminatory act that if true, may violate EPA’s nondiscrimination regulation (e.g. an alleged
discriminatory act based on race, color, national origin, sex, age, or disability). Id. Third, the
complaint must be filed within 180 calendar days of the alleged discriminatory act, unless this
time limit is waived for good cause shown. See 40 C.F.R. § 7.120(b)(2). Finally, the complaint
must be filed against an applicant for, or a recipient of, EPA financial assistance that allegedly
committed the discriminatory act. See 40 C.F.R. § 7.15.
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After careful consideration, ECRCO has determined that the subject complaint meets the
jurisdictional requirements stated above. First, the complaint is in writing. Second, the
complaint alleges that discrimination occurred, in violation of EPA’s nondiscrimination
regulation. Third, the complaint describes alleged discriminatory acts that occurred within 180
days of filing, or for which there is good cause to waive this time limit. And finally, the
complaint was filed against HDOA and ADC, which are applicants for, or recipients of EPA
financial assistance.

Accordingly, ECRCO will investigate the following:

Whether in administering the pesticides program and the leasing and licensing of the state
land program the HDOA and/or ADC discriminated on the basis of race and/or national
origin (Native Hawaiians) against farm workers and residents of West Kaua'i and Moloka'i,
in violation of Title VI of the Civil Rights Act, and EPA’s implementing regulation; and

Whether the HDOA and/or ADC is complying with the procedural safeguard provisions in
40 C.F.R. Part 7 Subpart D which require recipients of EPA financial assistance to have
specific policies and procedures in place to comply with their non-discrimination
obligations.

The initiation of an investigation of the issues above is not a decision on the merits. ECRCQOisa
neutral fact finder and will begin the process of gathering the relevant information, discuss the
matter further with you and the recipients, as appropriate, and determine next steps utilizing our
internal procedures. In the intervening time, ECRCO will provide the recipients with an
opportunity to make a written submission responding to, rebutting, or denying the issues that
have been accepted for investigation within thirty (30) calendar days of receiving their copy of

The EPA’s nondiscrimination regulation provides that ECRCO will attempt to resolve
complaints informally whenever possible. See 40 C.F.R. 7.120(d)(2). Accordingly, ECRCO is
willing to discuss, at any point during the process, offers to informally resolve the subject
complaint. ECRCO may, to the extent appropriate, offer alternative dispute resolution (ADR) as
described at https.//www.epa.gov/ocr/frequently-asked-questions-about-use-alternative-dispute-
resolution-resolving-title-vi. ECRCO may also contact the recipients o discuss their interest in
entering into informal resolution discussions. We invite you to review ECRCQ’s Case
Resolution Manual for a more detailed explanation of ECRCO’s complaint resolution process,
available at hitps://www.epa.gov/sites/production/files/2017-
01/documents/final epa ogc ecrco crm january 11 2017.pdf.

We would like to remind you that ne one may intimidate, threaten, coerce, or engage in other
discriminatory conduct against anyone because he or she has either taken action or participated
in an action to secure rights protected by the civil rights requirements that we enforce. See 40
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C.F.R. § 7.100. Any individual alleging such harassment or intimidation may file a complaint
with ECRCO. Our office would investigate such a complaint if the situation warranted.

Finally, we note that this complaint was also filed with the U.S. Department of Agriculture
(USDA), Office of the Assistant Secretary for Civil Rights (OASCR). As the EPA and USDA
share jurisdiction over Title VI protections in this matter, EPA has agreed to share the results of
any resolution, determinations, or findings with the Director, Office of Adjudication, OASCR,
USDA.

If you have questions about this letter, please feel free to contact me at 202-564-9649
(Dorka.Lilian@epa.gov) or Brittany Martinez, Case Manager at 202-564-0727
(Martinez.Brittany@epa.gov).

Sincerely,

BT

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel, EPA

cc: Carl-Martin Ruiz
Director
Office of Adjudication
OASCR, USDA

Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Oftfice, EPA

Deborah Jordan

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
U.S. EPA Region 9
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Return Receipt Requested In Reply Refer to:
Certified Mail#: 7015 3010 0001 1267 5515 EPA File Nos. 44RNO-16-R9 (HDOA)

and 45RNO-16-R9 (ADC)

Scott Enright, Director

Hawaii Department of Agriculture &

Hawaii Agribusiness Development Corporation
Office of the Chairperson

1428 South King Street

Honolulu, Hawaii 96814-2512

Re: Acceptance of Administrative Complaint 44RNO-16-R9 and 45R-NO-16-R9

Dear Director Enright:

This letter is to notify you that the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO), is accepting for investigation an administrative complaint
filed by Earthjustice on behalf of the Moms on a Mission Hui and P5' ai Wai Ola/West Kaua'
Watershed Alliance against the Hawaii Department of Agriculture (HDOA), and the Hawaii
Agribusiness Development Corporation (ADC). The complaint alleges that HDOA and ADC
discriminated against farm workers and residents in West Kaua'i and on Moloka'i, on the basis of
race and/or national origin with respect to the administration of the pesticides program and the
leasing and licensing of the state land program, in violation of Title VI of the Civil Rights Act of
1964, as amended, 42 United States Code 2000d et seq., the EPA’s nondiscrimination regulation
found at 40 Code of Federal Regulations (C.F.R.) Part 7. In addition, the complaint alleges that
HDOA and ADC lack a Title VI compliance program as required by EPA’s nondiscrimination
regulation.

Pursuant to EPA’s nondiscrimination administrative regulation, ECRCO conducts preliminary
reviews of administrative complaints received for acceptance, rejection, or referral to the
appropriate Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a
complaint must meet the jurisdictional requirements described in EPA’s nondiscrimination
regulation. First, it must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must allege a
discriminatory act that if true, may violate EPA’s nondiscrimination regulation (e.g. an alleged
discriminatory act based on race, color, national origin, sex, age, or disability). /d. Third, the
complaint must be filed within 180 calendar days of the alleged discriminatory act, unless this
time limit is waived for good cause shown. See 40 C.F.R. § 7.120(b)(2). Finally, the complaint
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must be filed against an applicant for, or a recipient of, EPA financial assistance that allegedly
commiitted the discriminatory act. See 40 C.F.R. § 7.15.

After careful consideration, ECRCO has determined that the subject complaint meets the
jurisdictional requirements stated above. First, the complaint is in writing, Second, the
complaint alleges that discrimination occurred, in violation of EPA’s nondiscrimination
fegulation. Third, the complaint describes alleged discriminatory acts that occurred within 180
days of filing, or for which there is good cause to waive this time limit. And finally, the
complaint was filed against HDOA and ADC, which are applicants for, or recipients of EPA
financial assistance.

Accordingly, ECRCO will investigate the following:

Whether in administering the pesticides program and the leasing and licensing of the state
land program the HDOA and/or ADC discriminated on the basis of race and/or national
origin (Native Hawalians) against farm workers and residents of West Kauna'i and Moloka'i,
in violation of Title VI of the Civil Rights Act, and EPA’s implementing regulation; and

Whether the HDOA and/or ADC is complying with the procedural safeguard provisions in
40 C.F.R. Part 7 Subpart D which require recipients of EPA financial assistance to have
specific policies and procedures in place to comply with their non-discrimination
obligations.

The initiation of an investigation of the issues above is not a decision on the merits. ECRCQO is a
neutral fact finder and will begin the process of gathering the relevant information, discuss the
matter further with you and the complainants, as appropriate, and determine next steps utilizing
our internal procedures. In the intervening time, ECRCO will provide HDOA and ADC with an
opportunity to make a written submission responding to, rebutting, or denying the issues that
have been accepted for investigation within thirty (30) calendar days of receiving their copy of
the letter. See 40 C.F.R. 7.120(d)(1)(ii-tit).

The EPA’s nondiscrimination regulation provides that ECRCO will attempt to resolve
complaints informally whenever possible. See 40 C.F.R. 7.120(d)}(2). Accordingly, ECRCO is
willing to discuss, at any point during the process, offers to informally resolve the subject
complaint. ECRCO may, to the extent appropriate, offer alternative dispute resolution (ADR) as
described at https://www.epa.gov/ocr/frequently-asked-questions-about-use-alternative-dispute-
resolution-resolving-title-vi. ECRCO may also contact the complainants to discuss their interest
in entering into informal resolution discussions. We invite you to review ECRCO’s Case
Resolution Manual for a more detailed explanation of ECRCO’s complaint resolution process,
available at hitps://www.epa.gov/sites/production/files/2017-

01/documents/final epa ogc ecrco crm january 11 2017.pdf.
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We would like to remind you that no one may intimidate, threaten, coerce, or engage in other
discriminatory conduct against anyone because he or she has either taken action or participated
in an action to secure rights protected by the civil rights requirements that we enforce. See 40
C.F.R. § 7.100. Any individual alleging such harassment or intimidation may file a complaint
with ECRCO. Our office would investigate such a complaint if the situation warranted.

Finally, we note that this complaint was also filed with the U.S. Department of Agriculture
(USDA), Office of the Assistant Secretary for Civil Rights (OASCR). As the EPA and USDA
share jurisdiction over Title VI protections in this matter, EPA has agreed to share the results of
any resolution, determinations, or findings with the Director, Office of Adjudication, OASCR,
USDA.

If you have questions about this letter, please feel free to contact me at 202-564-9649
(Dorka.Lilian@epa.gov) or Brittany Martinez, Case Manager at 202-564-0727
(Martinez.Brittany@epa.gov).

Sincerely,

oA

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

s Carl-Martin Ruiz
Director
Office of Adjudication
OASCR, USDA

Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office, EPA

Deborah Jordan

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
U.S. EPA Region 9
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Harrison, Brenda

From:
Sent:
To:

Ce:
Subject:

Attachments:

Julie Parks <jparks@earthjustice.org>

Wednesday, September 14, 2016 6:10 PM

Title VI Complaints; Daria Neal (daria.neal@usdoj.gov); Joe Leonard Jr. Ph. D
(program.intake@usda.gov)

Paul Achitoff; Kylie Wager; Mccarthy, Gina; Tom Viisack (tom.vilsack@usda.gov); Strauss,
Alexis

Cemplaint Under Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d, 40 C.F.R. Part
7,and 7 C.F.R. Part 15

Title VI Complaint and Exhibits.pdf

Dear Acting Director Darka, Assistant Secretary Leonard, and Deputy Chief Neal:

On behalf of Paul Achitoff and Kylie Wager of Earthjustice, please find The Moms On a Mission Hui and Po‘ai Wai
Ola/West Kaua't Watershed Alliance’s Title VI complaint and exhibits, attached.

Sincerely,

Julie Parks

Litigation Assistant
Earthjustice Mid-Pacific Office
850 Richards Street, Suite 400
Honoluly, HI 96813

T: 808.599.2436

F: 808.521.6841

earthjustice.org

facebook.com/Earthjustice
twitter.com/earthiustice

Y EARTHIUSTICE

LT

Becouse the earth needs a good lawyer

The information contoined in this ernail message muay be privileged, confidentio! and pratected from disclosure.
if you are not the intended recipient, any dissemination, distribution or copying is strictly prohibited.
If you think that you hove received this emoil message in error, please notify the sender by reply emaif gnd

delfete the message and any attochments.
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September 14, 2016

By email and certified mail

Lilian Dorka Joe Leonard, Jr. Ph.D.

Acting Director Assistant Secretary for Civil Rights

Office of Civil Rights Office of the Assistant Secretary for Civil

U.S. Environmental Protection Agency Rights

1200 Pennsylvania Avenue, N.W. U.S. Department of Agriculture

Mail Code 1210A 1400 Independence Ave., S.W.

Washington, DC 20460 Mail Stop 9410

Title_VI_Complaints@epa.gov Washington, DC 20250-9410
program.intake@usda.gov

Daria Neal

Deputy Chief

Federal Coordination and Compliance Section

Civil Rights Division 5 ECFEIVE

U.S. Department of Justice : . 9

950 Pennsylvania Avenue, N.W. 16 %

Washington, DC 20530 !

daria.neal@usdoj.gov 3

Re:  Complaint Under Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d, 40
C.F.R. Part7 and 7 C.F.R. Part 15

Dear Acting Director Dorka, Assistant Secretary Leonard, and Deputy Chief Neal:

The Moms On a Mission Hui (The MOM Hui) and Po‘ai Wai Ola/West Kaua‘i
Watershed Alliance (P6‘ai Wai Ola), collectively, “community groups,” by antl through their
counsel Earthjustice, call upon the U.S. Environmental Protection Agency (EPA) Office of Civil
Rights (OCR) and the U.S. Department of Agriculture (USDA) Office of the Assistant Secretary
for Civil Rights (DASCR) to investigate and ensure the policies, programs, and activities of the
Hawai‘i Department of Agriculture (HDOA) and the Hawai’i Agribusiness Development
Corporation (ADC) comply with Title VI of the Civil Rights Act of 1964 and EPA and USDA’s
implementing regulations, 50 C.F.R. Part 7 and 7 C.F.R. Part 15, respectively.

HDOA and ADC are failing to comply with Title VI and implementing regulations
because their actions and failures to act have an unjustified disproportionate and adverse effect
on Native Hawaiians in West Kaua‘i and on Moloka‘i. Community groups request that OCR
and OASCR promptly and thoroughly investigate the allegations set forth in this complaint and

MID-PACIFIC 850 RICHARDS STREET, SUITE 400 HONOLULU, HI 96813

T: 808.599.2436 F: 808.521.6841 MPOFFICE@EARTHIUSTICE.ORG WWW . EARTHIUSTICE.ORG
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a 40-mile drainage ditch system that runs through these lands and populated areas before
draining into the ocean.

II.  JURISDICTION

Title VI of the Civil Rights Act of 1964 provides that “[n]o person in the United States
shall, on the ground of race, color, or national origin, be excluded from participation in, be
denied the benefits of, or be subjected to discrimination under any program or activity receiving
Federal financial assistance.” 42 U.S.C. § 2000d. As explained below, both HDOA and ADC are
a "“program or activity” covered by Tifle VI and receive federal assistance from EPA and USDA.
This complaint is timely and satisfies all other jurisdictional requirements.

A, HDOA and ADC are Programs or Activities Covered by Title VI

A “program or activity” includes “all of the operations of . . . a department, agency,
special purpose district, or other instrumentality of a State or of a local government . . . any part
of which is extended federal financial assistance.” 42 U.S.C. § 2000d-4a. If any part of an entity
receives federal funds, the whole entity is covered by Title VI. Ass'n of Mex.-Am. Educ. v.
California, 195 F.3d 465, 474-75 (9th Cir. 1999), rev'd in part on other grounds, 231 F.3d 572 (9th Cir.
2000) {en banc).

HDOA is a department, agency, and instrumentality of the State of Hawai'i, HL.R.S. § 26-
16, and ADC is an agency and instruumentality of the state placed within HDOA, id. § 163D-3.
Therefore, both HDOA and ADC’s operations must comply with Title VL

B. HDOA and ADC Receive EPA and UISDDA Assistance.

EPA and USDA regulations define “recipient” to include any instrumentality of a state
or state agency to which “Federal financial assistance is extended, directly or through another
recipient.” 40 CF.R.§7.25;7 CFR.§15.2. Asof August 15, 2016, EPA and USDA had awarded
HDOA $783,290 in federal funds for the fiscal year 2016, and more than $20.2 million in federal
funds since 2008.!

1 See USASpending.gov,
hitps://www.usaspending gov/iransparency/Pages/RecipientProfile.aspx? DUNSNumber=80993
5257 (last visited Aug. 15, 2016) (showing EPA and USDA awards to HDOA (DUNS No.
809935257) for the years 2008 to the present); USASpending.gov,
https://www.usaspending. gov/transparency/Pages/RecipientProfile.aspx?DUNSNumber=80993
5267&FiscalYear=2009 (last visited Aug. 15, 2016) (showing USDA awards to HDOA (DUNS
No. 809935267) for the year 2009).
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Tbl 1. EPA and USDA Ptmdlng to HDOA

“Year |~ EPA Funding | USDA Funding | Combined Total
2016 $513,450 $269,840 $783,290
2015 $184,213 $1,071,755 $1,255,968
2014 $375,325 $1,851,810 $2,227,135
2013 $397,925 $799,752 $1,197,677
2012 $258,325 $1,132,440 $1,390,765
2011 $308,125 $3,066,353 $3,374,478
2010 $414,125 $3,308,664 $3,722,789
2009 $349,725 $4,564,558 $4,914,283
2008 $308,125 $1,108,412 $1,416,537
Total $2,863,213 $16,375,560 $20,282,922

C.  The ComplaintIs Timely.

EPA and USDA regulations generally require Title VI complaints to be filed within 180
calendar days of the alleged discriminatory act, but OCR and QASCR may waive these time
limits. 40 C.F.R. §7.120(b)(2); 7 C.FR. § 15.6. In addition, OCR and QASCR have ongoing
authority to review recipients’ programs and activities for Title VI compliance. 40 CFR. §
7.115(a); 7 CF.R. § 15.5(a). This complaint is timely because the discriminatory acts deseribed
herein are ongoing or within OCR and OASCR’s investigatory authorities.

D, The Complaint Meets Other Jurisdictional Criteria.

This comnplaint satisfies all other jurisdictional requirements because it is in writing,
describes the alleged discriminatory acts and is filed by an authorized representative with OCR
and OASCR. 40 C.FR.§7.120; 7CFR. § 15.6.

Jiig FACTUAL BACKGROUND

For centuries, the Native Hawaiian food system was rooted in the ahupua‘a land
management system, which organized natural resource use and access around land divisions
that generally followed watershed boundaries from mauka (inland) to makai (sea). This system
allowed optimal use of resources and ecosystem services over short distances, and many
generations to survive and thrive.

Captain Cook’s arrival to Hawai'i in 1778 ushered in a new era of agriculture focused on
pesticide-intensive plantation crops for export, such as sugar and pineapple. This use depleted
the soil, polluted water sources, and contributed to the decline of Hawai’i's food self-
sufficiency.
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As the planiation era declined in Hawai’i, seed crops grown {or breeding rather than
food increased. In 1966, seed firms planted 5 acres of test corn on Moloka'i, and by 1969, they
had expanded winter seed corn operations to about 500 acres on Moloka'i, Maui, and Kaua'i. In
the 1990s, the industry transitioned to genetically engineered crops, which now comprise the
vast majority of seed crops in Hawai’i. Today, there are approximately 23,728 acres of
genetically engineered seed crops on the islands of Kaua’i, Moloka'i, Maui, and O’ahu.

Hawai'i’s seed corn cultivation is particularly chemical-intensive because corn requires
more agrochemicals than other crops, seed corn requires still more chemical treatment because
it is more susceptible to environmental stress and pests, and Hawai'i soils are not well-suited
for corn to begin with. Moreover, many varieties of seed corn are now being developed
specifically to resist the effects of particular pesticides, which are applied to these varieties
during testing and production. Thus, if is no surprise that “there are likely an average of 30 or
more spray operations most days of the year on Kauai.,"?

Although chermical and pesticide use poses health risks to communities throughout
Hawai’i, seed operations are particulaxrly pesticide-intensive, and are largely concentrated in
West Kaua‘i and Moloka'i, which have proportionately larger Native Hawaiian populations.
For example, West Side communities from Kekaha to Hanapepe have among the greatest
proportions of Native Hawaiians on the island, and the lion's share of Kaua'i’s seed production.
Moloka'i—where 2,342 acres of seed crops grow right in the center of the island —has more than
three fimes the statewide percentage of Native Hawaiians and more than four times the
statewide percentage of pure Native Hawaiians.

Pesticide companies have thus far successfully fought a county ordinance designed to
require more transparency and protective measures for pesticide use. Regardless of this
ordinance, HDOA and ADC have affirmative duties to ensure their programs and activities
involving pesticides do not have discriminatory effects on people of color, including Native
Hawaiians. HDOA and ADC are failing to fulfill these duties.

Iv. LEGAL FRAMEWORK

Title V1 of the Civil Rights Act of 1964 prohibits recipients of federal funds from
discriminating against individuals on the basis of race, color, or national origin. 42 US.C. §
2000d. Title VI directs federal agencies granting federal assistance to issue regulations to
achieve the statutory objectives. Id. § 2000d-1.

Acceptance of EPA or TUSDA assistance creates an obligation to comply with the
agencies’ respective Title VI regulations. 40 C.F.R. §7.80(a)(1); 7 C.F.R. § 15.4(a)(1). EPA and

2 Hawai‘i Center for Food Safety, Pesticides in Paradise, Hawai'i's Health &
Environment at Risk (May 2015) at 30 (CF5 Report).
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USDA’s Title V1 regulations contain a general prohibition against discrimination, 40 C.ER. §
7.30, 7 C.F.R. § 15.3(a), as well as more specific prohibitions, 40 CF.R. §7.35, 7 C.F.R. § 15.3(b).
These regulations prohibit programs or activities that have either a discriminatory purpose or a
discriminatory effect.

Under EPA regulations:

(b) A recipient shall not use criteria or methods of administering its program or activity
which have the effect of subjecting individuals to discrimination because of their race,
color, national origin, or sex, or have the effect of defeating or substantially
impairing accomplishment of the objectives of the program or activity with
respect to individuals of a particular race, color, national origin, or sex.

{c) A recipient shall not choose a site or location of a facility that has the purpose or effect
of excluding individuals from, denying them the benefits of, or subjecting them to
discrimination under any program or activity to which this part applies on the
grounds of race, color, or national origin or sex; or with the purpose or effect of
defeating or substantially impairing the accomplishment of the objectives of this
subpart.

40 C.FR. §7.35 (emphases added).
USDA’s regulations provide:

(2) A recipient, in determining the types of services, financial aid, or other benefits, or
facilities which will be provided under any such program, or the class of individuals
to whom, or the situations in which, such services, financial aid, other benefits, or
facilities will be provided under any such program or the class of individuals to
be afforded an opportunity to participate in any such program, may not, directly
or through contractual or other arrangements, utilize criteria or methods of
administration which have the effect of subjecting individuals to discrimination because
of their race, color, or national origin, or have the effect of defeating or
substantially impairing accomplishment of the objectives of the program as
respects individuals of a particular race, color, or national origin.

(3) In determining the site or location of facilities, an applicant or recipient may not make
selections with the purpose or effect of excluding individuals from, denying them the
benefits of, or subjecting them to discrimination under any of its programs or
activities to which the regulations in this part apply, on the grounds of race,
color, or national origin; or with the purpose or effect of defeating or
substantially impairing the accomplishment of the objectives of the Act and the
regulations in this part.
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7 C.F.R. §15.3 (emphases added).

V. DISCRIMINATORY ACTS

HDOA and ADC’s discriminatory actions and failures to act include both HDOA and
ADC's lack of a Title VI program; HDOA's failure to limit pesticide registration; HDOA's
failure to require or implement protective buffer zones between pesticide use and communities;
HDOA's failure to adequately enforce federal and state pesticide laws; ADC’s leasing or
licensing of lands without protecting communities from pesticides; and ADC’s refusal to obtain
a permit under the Clean Water Act for its drainage diich system.

A, BDOA and ADC Lack Title VI Programs.

HDOA and ADC are violating Title VI because both agencies lack a Title VI compliance
program. Their acceptance of federal assistance created an obligation to implement a Title VI
compliance program:

In accepting this assistance agreement, the recipient acknowledges it has an
affivinative obligation to implement effective Title VI compliance programs and ensure
that its actions do not involve discriminatory treatment and do not have discriminatory
effects even when facially neuiral. The recipient must be prepared to demonstrate
to EPA that such compliance programs exist and are being implemented or to
otherwise demonstrate how it is meeting its Title VI obligations.?

On March 23, 2016, Earthjustice submitted public records requests to HDOA and ADC
seeking materials documenting any Title VI compliance program they may have.* On March 30,
2016, ADC responded to the public records request as follows:

[ADC] does not have any Title VI compliance programs, and therefore has no
document responsive to this request.’®

3 EPA General Terms and Conditions Effective March 29, 2016, ] 26.c.iii (emphasis
added).

* Request to Access a Government Record from Paul Achitoff, Earthjustice, to State of
Haw. Dep’t of Agric., Mar. 23, 2016 (attached as Ex. 3); Request fo Access a Government Record
from Paul Achitoff, Earthjustice, to State of Haw. Agribus. Dev. Corp., Mar. 23, 2016 (attached
as Ex. 4).

5 Letter from James Nakatani, State of Haw. Agribus. Dev. Corp. to Paul Achitoff,
Earthjustice, Mar. 30, 2016 (emphasis added) (attached as Ex. 5).
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On April 27, 2016, HDOA responded to the request by acknowledging it “does not have
a document specifically described as HDOA Title VI program.”® Instead, it provided its
“Discrimination/Harassment-Free Workplace Policy”” and its “Limited English Proficiency
Plan,”8 and mentioned a “standard contract provision requiring all contractors to comply with
local, State, and federal laws or with the standard grant provision similarly requiring
compliance with all federal laws.”® These standard documents do not establish a Title VI
program.

Because HDOA and ADC lack a Title VI program to ensure that the agencies’ actions
“do not involve discriminatory treatment and do not have discriminatory effects”® on
communities of color, including Native Hawaiians, the agencies are violating Title VI and the
terms of the agencies’ funding.

B. HDOA Has Failed to Limit Registration of Harmful Pesticides,

HDOA is violating Title VI by failing to place protective limits on pesticide registration,
and thereby discriminating against Native Hawaiians, Under the Hawai'i Pesticides Law,
H.R.S. Chapter 149A, “[alny pesticide which is received, used, sold, offered for sale, or
distributed within this State shall be licensed by the board [of agriculture].” H.R.S. § 149A-13.
HDOA may refuse to license a pesticide if the proposed use would “result in unreasonable
adverse effects on the environment.” Id. § 149A-14(a). To protect health and the environment,
HDOA may cancel a pesticide license after determining that continued use of the pesticide
would “result in unreasonable adverse effects on the environment.” Id. § 149A-14(b). While
cancellation proceedings are pending, HDOA may suspend a pesticide license “to prevent an
imminent hazard.” Id. § 149A-14(c). Pesticide licenses are otherwise valid for three years.
H.AR. § 4-66-35(b).

HDOA has failed to place any limits on pesticide registration, despite discriminatory
adverse effects on health and the environment. For example, on January 20, 2016, 10
fieldworkers for Syngenta Seeds, Inc. were exposed to pesticides and taken to Kaua‘i Veterans

® Email from Bryan Yee, State of Haw. Dep’t of Agric, to Paul Achitoff, Earthjustice, Apr.
27, 2016 (attached as Ex. 6).
7 State of Haw. Dep’t of Human Res. Dev., Policies and Procedures,

Discrimination/Harassmen#-Free Workplace Policy, Policy No. 601.001, eff. Oct. 15, 2013
(attached as Ex. 7).

S State of Haw. Dep't of Agric., Department of Agriculture Limited English Proficiency
Plan, July 1, 2013 (attached as Ex. 8).

? Email from Bryan Yee, State of Haw. Dep’t of Agric, to Paul Achitoff, Earthjustice, Apr.
27, 2016.

® EPA General Terms and Conditions Effective March 29, 2016, q 26.c.ii,
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Memorial Hospital.!" The fieldworkers walked onto a field that had been sprayed with the
neurotoxic organophosphate pesticide chlorpyrifos.? In 2006 and 2008, children and
schoolteachers of Waimea Canyon Middle School, near more of Syngenta’s agricultural fields,
were taken to the hospital suffering symptoms of pesticide exposure.’® During the 2006
incident, 60 children and at least 2 teachers experienced headache, dizziness, nausea, or
vomiting,'* At least 10 children were treated at an emergency room, several were put on a
nebulizer to relieve respiratory distress, and one was given an anti-vomiting medication
infravenously. Air samples collected at the school —an investigation not undertaken until years
after these events—revealed the presence of chlorpyrifos, metolachlor and bifenthrin.’s Despite
these incidents, HDOA has not limited registration of dangerous pesticides such as chlorpyrifos
in any way, and therefore is violating Title VL

C. HDOA Has Failed to Require Protective Buffer Zones Between Pesticide Use and

Communities.

HDOA is violating Title V1 by failing to require, implement, and ensure protective
buffer zones for pesticides to prevent discriminatory effects on Native Hawaiians. With respect
to all pesticides—both general use pesticides (GUPs} and restricted use pesticides (RUPs)—
H.R.S. Chapter 149A authorizes HDOA to promulgate rules “[t]o establish limitations and
conditions for the application of pesticides by aircraft, power rigs, mist blowers, and other
equipment,” and “[t]o establish, as necessary, specific standards and guidelines which specify
those conditions which constitute unreasonable adverse effects on the environment,” among
other things. H.R.S. § 149A-33.

With respect to RUPs, HDOA may promulgate rules “establish[ing] fees, procedures,
conditions, and standards to certify persons for the use of restricted use pesticides under section
4 of FIFRA.” Id. § 149A-33. RUPs are classified as such if it they are “determined to be a health
hazard,” “can be reasonably anticipated to result in contamination of groundwater or
significant reductions in nontarget organisms, or fatality to members of endangered species,”
have certain levels of toxicity, or are categorized as RUPs under federal law. H.AR. § 4-66-

32(b).

Although pesticide applications on Kaua'i and Moloka'i occur dangerously close to
schools, residential areas, and surface waters, HDOA does not require protective buffer zones in

! Pesticide Use by Large Agribusiness on Kaua'i, Findings and Recommendations of
The Joint Fact Finding Study Group (May 25, 2016} at 87 (JFF Report).

2 Id.

B Id. at 80-81.

14 See Declaration of Howard Hurst I 6, Syngenta Seeds v. Cnty. of Kaua’i, No. 1:14-cv-
00014 (BMK) (D. Haw. Feb. 17, 2014) (attached as Ex. 9).

5 JFF Report at 81.
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its regulation of pesticides. In fact, HDOA has actively opposed proposed state legislation fo
require protective buffer zones. Some pesticide users in Hawai'i claim to use buffer zones for
RUPs, but these zones are voluntary, unenforceable, and in any event inadequate to protect
public health and safety. For example, the voluntary “Kaua’i Good Neighbor Program”
establishes a mere 100-foot buffer zone between areas treated with RUPs and schools, medical
facilities, and residential properties.’® Yet, among the nation’s top 25 largest agricultural
production counties, buffer zones between RUP application and schools are at least 200 feet,
and somne are 5,280 feet (1 mile).”V Fresno County, California, requires a buffer zone of 660 (1/8
mile) for all pesticides when school is in session.”® In these counties, buffer zones for bees range
from 100 feet to 4.5 miles (23,760 feet}.”® By failing to require, implement, and enforce any buffer
zones whatsoever between pesticide application and Native Hawaiian communities, HDOA is
violating Title V1.

* Kaua'i Agricultural Good Neighbor Program: Voluntary Standards and Guidelines
for RUP Use Reporting and Buffer Zones (Nov. 12, 2013).

17 JFF Report at 232-34.

8 Id. at 232.

9 id, at 232-34,
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Fig. 1. Proximity of Schools to RUPs on Kaua‘i (Source: CFS Report)
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Fig. 2. Proximity of Schools to RUPs on Moloka'i and Maui (Source: CFS Report)
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Return Receipt Requested In Reply Refer to:
Certified Mail#: 7015 3010 0001 1267 5508 EPA File Nos. 44RNO-16-R9 (HDOA)

and 45RNO-16-R9 (ADC)

Paul H. Achitoff

Kylie W. Wager

Earthjustice Mid-Pacific Office
850 Richard Street, Suite 400
Honolulu, Hawaii 96813

Re: Acceptance of Administrative Complaint 44RNO-16-R9 and 45R-NO-16-R9

Dear Mr. Achitoff and Ms. Wager:

This letter is to notify you that the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO), is accepting for investigation your administrative
complaint filed against the Hawaii Department of Agriculture (HDOA) and the Hawaii
Agribusiness Development Corporation (ADC). Your complaint alleges that HDOA and ADC
discriminated against farm workers and residents in West Kaua'i and on Moloka'i, on the basis of
race and/or national origin with respect to the administration of the pesticides program and the
leasing and licensing of the state land program, in violation of Title VI of the Civil Rights Act of
1964, as amended, 42 United States Code 2000d et seq., the EPA’s nondiscrimination regulation
found at 40 Code of Federal Regulations (C.F.R.) Part 7. In addition, the complaint alleges that
HDOA and ADC lack a Title VI compliance program as required by EPA’s nondiscrimination
regulation.

Pursuant to EPA’s nondiscrimination administrative regulation, ECRCO conducts preliminary
reviews of administrative complaints received for acceptance, rejection, or referral to the
appropriate Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a
complaint must meet the jurisdictional requirements described in EPA’s nondiscrimination
regulation. First, it must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must allege a
discriminatory act that if true, may violate EPA’s nondiscrimination regulation (e.g. an alleged
discriminatory act based on race, color, national origin, sex, age, or disability). Id. Third, the
complaint must be filed within 180 calendar days of the alleged discriminatory act, unless this
time limit is waived for good cause shown. See 40 C.F.R. § 7.120(b)(2). Finally, the complaint
must be filed against an applicant for, or a recipient of, EPA financial assistance that allegedly
committed the discriminatory act. See 40 C.F.R. § 7.15.
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After careful consideration, ECRCO has determined that the subject complaint meets the
jurisdictional requirements stated above. First, the complaint is in writing. Second, the
complaint alleges that discrimination occurred, in violation of EPA’s nondiscrimination
regulation. Third, the complaint describes alleged discriminatory acts that occurred within 180
days of filing, or for which there is good cause to waive this time limit. And finally, the
complaint was filed against HDOA and ADC, which are applicants for, or recipients of EPA
financial assistance.

Accordingly, ECRCO will investigate the following:

Whether in administering the pesticides program and the leasing and licensing of the state
land program the HDOA and/or ADC discriminated on the basis of race and/or national
origin (Native Hawaiians) against farm workers and residents of West Kaua'i and Moloka'i,
in violation of Title VI of the Civil Rights Act, and EPA’s implementing regulation; and

Whether the HDOA and/or ADC is complying with the procedural safeguard provisions in
40 C.F.R. Part 7 Subpart D which require recipients of EPA financial assistance to have
specific policies and procedures in place to comply with their non-discrimination
obligations.

The initiation of an investigation of the issues above is not a decision on the merits. ECRCQOisa
neutral fact finder and will begin the process of gathering the relevant information, discuss the
matter further with you and the recipients, as appropriate, and determine next steps utilizing our
internal procedures. In the intervening time, ECRCO will provide the recipients with an
opportunity to make a written submission responding to, rebutting, or denying the issues that
have been accepted for investigation within thirty (30) calendar days of receiving their copy of

The EPA’s nondiscrimination regulation provides that ECRCO will attempt to resolve
complaints informally whenever possible. See 40 C.F.R. 7.120(d)(2). Accordingly, ECRCO is
willing to discuss, at any point during the process, offers to informally resolve the subject
complaint. ECRCO may, to the extent appropriate, offer alternative dispute resolution (ADR) as
described at https.//www.epa.gov/ocr/frequently-asked-questions-about-use-alternative-dispute-
resolution-resolving-title-vi. ECRCO may also contact the recipients o discuss their interest in
entering into informal resolution discussions. We invite you to review ECRCQ’s Case
Resolution Manual for a more detailed explanation of ECRCO’s complaint resolution process,
available at hitps://www.epa.gov/sites/production/files/2017-
01/documents/final epa ogc ecrco crm january 11 2017.pdf.

We would like to remind you that ne one may intimidate, threaten, coerce, or engage in other
discriminatory conduct against anyone because he or she has either taken action or participated
in an action to secure rights protected by the civil rights requirements that we enforce. See 40

2
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C.F.R. § 7.100. Any individual alleging such harassment or intimidation may file a complaint
with ECRCO. Our office would investigate such a complaint if the situation warranted.

Finally, we note that this complaint was also filed with the U.S. Department of Agriculture
(USDA), Office of the Assistant Secretary for Civil Rights (OASCR). As the EPA and USDA
share jurisdiction over Title VI protections in this matter, EPA has agreed to share the results of
any resolution, determinations, or findings with the Director, Office of Adjudication, OASCR,
USDA.

If you have questions about this letter, please feel free to contact me at 202-564-9649
(Dorka.Lilian@epa.gov) or Brittany Martinez, Case Manager at 202-564-0727
(Martinez.Brittany@epa.gov).

Sincerely,

BT

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel, EPA

cc: Carl-Martin Ruiz
Director
Office of Adjudication
OASCR, USDA

Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Oftfice, EPA

Deborah Jordan

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
U.S. EPA Region 9
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and 45RNO-16-R9 (ADC)

Scott Enright, Director

Hawaii Department of Agriculture &

Hawaii Agribusiness Development Corporation
Office of the Chairperson

1428 South King Street

Honolulu, Hawaii 96814-2512

Re: Acceptance of Administrative Complaint 44RNO-16-R9 and 45R-NO-16-R9

Dear Director Enright:

This letter is to notify you that the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO), is accepting for investigation an administrative complaint
filed by Earthjustice on behalf of the Moms on a Mission Hui and P5' ai Wai Ola/West Kaua'
Watershed Alliance against the Hawaii Department of Agriculture (HDOA), and the Hawaii
Agribusiness Development Corporation (ADC). The complaint alleges that HDOA and ADC
discriminated against farm workers and residents in West Kaua'i and on Moloka'i, on the basis of
race and/or national origin with respect to the administration of the pesticides program and the
leasing and licensing of the state land program, in violation of Title VI of the Civil Rights Act of
1964, as amended, 42 United States Code 2000d et seq., the EPA’s nondiscrimination regulation
found at 40 Code of Federal Regulations (C.F.R.) Part 7. In addition, the complaint alleges that
HDOA and ADC lack a Title VI compliance program as required by EPA’s nondiscrimination
regulation.

Pursuant to EPA’s nondiscrimination administrative regulation, ECRCO conducts preliminary
reviews of administrative complaints received for acceptance, rejection, or referral to the
appropriate Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a
complaint must meet the jurisdictional requirements described in EPA’s nondiscrimination
regulation. First, it must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must allege a
discriminatory act that if true, may violate EPA’s nondiscrimination regulation (e.g. an alleged
discriminatory act based on race, color, national origin, sex, age, or disability). /d. Third, the
complaint must be filed within 180 calendar days of the alleged discriminatory act, unless this
time limit is waived for good cause shown. See 40 C.F.R. § 7.120(b)(2). Finally, the complaint
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must be filed against an applicant for, or a recipient of, EPA financial assistance that allegedly
commiitted the discriminatory act. See 40 C.F.R. § 7.15.

After careful consideration, ECRCO has determined that the subject complaint meets the
jurisdictional requirements stated above. First, the complaint is in writing, Second, the
complaint alleges that discrimination occurred, in violation of EPA’s nondiscrimination
fegulation. Third, the complaint describes alleged discriminatory acts that occurred within 180
days of filing, or for which there is good cause to waive this time limit. And finally, the
complaint was filed against HDOA and ADC, which are applicants for, or recipients of EPA
financial assistance.

Accordingly, ECRCO will investigate the following:

Whether in administering the pesticides program and the leasing and licensing of the state
land program the HDOA and/or ADC discriminated on the basis of race and/or national
origin (Native Hawalians) against farm workers and residents of West Kauna'i and Moloka'i,
in violation of Title VI of the Civil Rights Act, and EPA’s implementing regulation; and

Whether the HDOA and/or ADC is complying with the procedural safeguard provisions in
40 C.F.R. Part 7 Subpart D which require recipients of EPA financial assistance to have
specific policies and procedures in place to comply with their non-discrimination
obligations.

The initiation of an investigation of the issues above is not a decision on the merits. ECRCQO is a
neutral fact finder and will begin the process of gathering the relevant information, discuss the
matter further with you and the complainants, as appropriate, and determine next steps utilizing
our internal procedures. In the intervening time, ECRCO will provide HDOA and ADC with an
opportunity to make a written submission responding to, rebutting, or denying the issues that
have been accepted for investigation within thirty (30) calendar days of receiving their copy of
the letter. See 40 C.F.R. 7.120(d)(1)(ii-tit).

The EPA’s nondiscrimination regulation provides that ECRCO will attempt to resolve
complaints informally whenever possible. See 40 C.F.R. 7.120(d)}(2). Accordingly, ECRCO is
willing to discuss, at any point during the process, offers to informally resolve the subject
complaint. ECRCO may, to the extent appropriate, offer alternative dispute resolution (ADR) as
described at https://www.epa.gov/ocr/frequently-asked-questions-about-use-alternative-dispute-
resolution-resolving-title-vi. ECRCO may also contact the complainants to discuss their interest
in entering into informal resolution discussions. We invite you to review ECRCO’s Case
Resolution Manual for a more detailed explanation of ECRCO’s complaint resolution process,
available at hitps://www.epa.gov/sites/production/files/2017-

01/documents/final epa ogc ecrco crm january 11 2017.pdf.
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We would like to remind you that no one may intimidate, threaten, coerce, or engage in other
discriminatory conduct against anyone because he or she has either taken action or participated
in an action to secure rights protected by the civil rights requirements that we enforce. See 40
C.F.R. § 7.100. Any individual alleging such harassment or intimidation may file a complaint
with ECRCO. Our office would investigate such a complaint if the situation warranted.

Finally, we note that this complaint was also filed with the U.S. Department of Agriculture
(USDA), Office of the Assistant Secretary for Civil Rights (OASCR). As the EPA and USDA
share jurisdiction over Title VI protections in this matter, EPA has agreed to share the results of
any resolution, determinations, or findings with the Director, Office of Adjudication, OASCR,
USDA.

If you have questions about this letter, please feel free to contact me at 202-564-9649
(Dorka.Lilian@epa.gov) or Brittany Martinez, Case Manager at 202-564-0727
(Martinez.Brittany@epa.gov).

Sincerely,

oA

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

s Carl-Martin Ruiz
Director
Office of Adjudication
OASCR, USDA

Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office, EPA

Deborah Jordan

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
U.S. EPA Region 9
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From:
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Ce:
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Attachments:

Julie Parks <jparks@earthjustice.org>

Wednesday, September 14, 2016 6:10 PM

Title VI Complaints; Daria Neal (daria.neal@usdoj.gov); Joe Leonard Jr. Ph. D
(program.intake@usda.gov)

Paul Achitoff; Kylie Wager; Mccarthy, Gina; Tom Viisack (tom.vilsack@usda.gov); Strauss,
Alexis

Cemplaint Under Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d, 40 C.F.R. Part
7,and 7 C.F.R. Part 15

Title VI Complaint and Exhibits.pdf

Dear Acting Director Darka, Assistant Secretary Leonard, and Deputy Chief Neal:

On behalf of Paul Achitoff and Kylie Wager of Earthjustice, please find The Moms On a Mission Hui and Po‘ai Wai
Ola/West Kaua't Watershed Alliance’s Title VI complaint and exhibits, attached.

Sincerely,

Julie Parks

Litigation Assistant
Earthjustice Mid-Pacific Office
850 Richards Street, Suite 400
Honoluly, HI 96813

T: 808.599.2436

F: 808.521.6841

earthjustice.org

facebook.com/Earthjustice
twitter.com/earthiustice
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September 14, 2016

By email and certified mail

Lilian Dorka Joe Leonard, Jr. Ph.D.

Acting Director Assistant Secretary for Civil Rights

Office of Civil Rights Office of the Assistant Secretary for Civil

U.S. Environmental Protection Agency Rights

1200 Pennsylvania Avenue, N.W. U.S. Department of Agriculture

Mail Code 1210A 1400 Independence Ave., S.W.

Washington, DC 20460 Mail Stop 9410

Title_VI_Complaints@epa.gov Washington, DC 20250-9410
program.intake@usda.gov

Daria Neal

Deputy Chief

Federal Coordination and Compliance Section

Civil Rights Division 5 ECFEIVE

U.S. Department of Justice : . 9

950 Pennsylvania Avenue, N.W. 16 %

Washington, DC 20530 !

daria.neal@usdoj.gov 3

Re:  Complaint Under Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d, 40
C.F.R. Part7 and 7 C.F.R. Part 15

Dear Acting Director Dorka, Assistant Secretary Leonard, and Deputy Chief Neal:

The Moms On a Mission Hui (The MOM Hui) and Po‘ai Wai Ola/West Kaua‘i
Watershed Alliance (P6‘ai Wai Ola), collectively, “community groups,” by antl through their
counsel Earthjustice, call upon the U.S. Environmental Protection Agency (EPA) Office of Civil
Rights (OCR) and the U.S. Department of Agriculture (USDA) Office of the Assistant Secretary
for Civil Rights (DASCR) to investigate and ensure the policies, programs, and activities of the
Hawai‘i Department of Agriculture (HDOA) and the Hawai’i Agribusiness Development
Corporation (ADC) comply with Title VI of the Civil Rights Act of 1964 and EPA and USDA’s
implementing regulations, 50 C.F.R. Part 7 and 7 C.F.R. Part 15, respectively.

HDOA and ADC are failing to comply with Title VI and implementing regulations
because their actions and failures to act have an unjustified disproportionate and adverse effect
on Native Hawaiians in West Kaua‘i and on Moloka‘i. Community groups request that OCR
and OASCR promptly and thoroughly investigate the allegations set forth in this complaint and

MID-PACIFIC 850 RICHARDS STREET, SUITE 400 HONOLULU, HI 96813
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a 40-mile drainage ditch system that runs through these lands and populated areas before
draining into the ocean.

II.  JURISDICTION

Title VI of the Civil Rights Act of 1964 provides that “[n]o person in the United States
shall, on the ground of race, color, or national origin, be excluded from participation in, be
denied the benefits of, or be subjected to discrimination under any program or activity receiving
Federal financial assistance.” 42 U.S.C. § 2000d. As explained below, both HDOA and ADC are
a "“program or activity” covered by Tifle VI and receive federal assistance from EPA and USDA.
This complaint is timely and satisfies all other jurisdictional requirements.

A, HDOA and ADC are Programs or Activities Covered by Title VI

A “program or activity” includes “all of the operations of . . . a department, agency,
special purpose district, or other instrumentality of a State or of a local government . . . any part
of which is extended federal financial assistance.” 42 U.S.C. § 2000d-4a. If any part of an entity
receives federal funds, the whole entity is covered by Title VI. Ass'n of Mex.-Am. Educ. v.
California, 195 F.3d 465, 474-75 (9th Cir. 1999), rev'd in part on other grounds, 231 F.3d 572 (9th Cir.
2000) {en banc).

HDOA is a department, agency, and instrumentality of the State of Hawai'i, HL.R.S. § 26-
16, and ADC is an agency and instruumentality of the state placed within HDOA, id. § 163D-3.
Therefore, both HDOA and ADC’s operations must comply with Title VL

B. HDOA and ADC Receive EPA and UISDDA Assistance.

EPA and USDA regulations define “recipient” to include any instrumentality of a state
or state agency to which “Federal financial assistance is extended, directly or through another
recipient.” 40 CF.R.§7.25;7 CFR.§15.2. Asof August 15, 2016, EPA and USDA had awarded
HDOA $783,290 in federal funds for the fiscal year 2016, and more than $20.2 million in federal
funds since 2008.!

1 See USASpending.gov,
hitps://www.usaspending gov/iransparency/Pages/RecipientProfile.aspx? DUNSNumber=80993
5257 (last visited Aug. 15, 2016) (showing EPA and USDA awards to HDOA (DUNS No.
809935257) for the years 2008 to the present); USASpending.gov,
https://www.usaspending. gov/transparency/Pages/RecipientProfile.aspx?DUNSNumber=80993
5267&FiscalYear=2009 (last visited Aug. 15, 2016) (showing USDA awards to HDOA (DUNS
No. 809935267) for the year 2009).





Acting Director Dorka, Assistant Secretary Leonard, and Deputy Chief Neal
September 14, 2016

Page 4

Tbl 1. EPA and USDA Ptmdlng to HDOA

“Year |~ EPA Funding | USDA Funding | Combined Total
2016 $513,450 $269,840 $783,290
2015 $184,213 $1,071,755 $1,255,968
2014 $375,325 $1,851,810 $2,227,135
2013 $397,925 $799,752 $1,197,677
2012 $258,325 $1,132,440 $1,390,765
2011 $308,125 $3,066,353 $3,374,478
2010 $414,125 $3,308,664 $3,722,789
2009 $349,725 $4,564,558 $4,914,283
2008 $308,125 $1,108,412 $1,416,537
Total $2,863,213 $16,375,560 $20,282,922

C.  The ComplaintIs Timely.

EPA and USDA regulations generally require Title VI complaints to be filed within 180
calendar days of the alleged discriminatory act, but OCR and QASCR may waive these time
limits. 40 C.F.R. §7.120(b)(2); 7 C.FR. § 15.6. In addition, OCR and QASCR have ongoing
authority to review recipients’ programs and activities for Title VI compliance. 40 CFR. §
7.115(a); 7 CF.R. § 15.5(a). This complaint is timely because the discriminatory acts deseribed
herein are ongoing or within OCR and OASCR’s investigatory authorities.

D, The Complaint Meets Other Jurisdictional Criteria.

This comnplaint satisfies all other jurisdictional requirements because it is in writing,
describes the alleged discriminatory acts and is filed by an authorized representative with OCR
and OASCR. 40 C.FR.§7.120; 7CFR. § 15.6.

Jiig FACTUAL BACKGROUND

For centuries, the Native Hawaiian food system was rooted in the ahupua‘a land
management system, which organized natural resource use and access around land divisions
that generally followed watershed boundaries from mauka (inland) to makai (sea). This system
allowed optimal use of resources and ecosystem services over short distances, and many
generations to survive and thrive.

Captain Cook’s arrival to Hawai'i in 1778 ushered in a new era of agriculture focused on
pesticide-intensive plantation crops for export, such as sugar and pineapple. This use depleted
the soil, polluted water sources, and contributed to the decline of Hawai’i's food self-
sufficiency.
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As the planiation era declined in Hawai’i, seed crops grown {or breeding rather than
food increased. In 1966, seed firms planted 5 acres of test corn on Moloka'i, and by 1969, they
had expanded winter seed corn operations to about 500 acres on Moloka'i, Maui, and Kaua'i. In
the 1990s, the industry transitioned to genetically engineered crops, which now comprise the
vast majority of seed crops in Hawai’i. Today, there are approximately 23,728 acres of
genetically engineered seed crops on the islands of Kaua’i, Moloka'i, Maui, and O’ahu.

Hawai'i’s seed corn cultivation is particularly chemical-intensive because corn requires
more agrochemicals than other crops, seed corn requires still more chemical treatment because
it is more susceptible to environmental stress and pests, and Hawai'i soils are not well-suited
for corn to begin with. Moreover, many varieties of seed corn are now being developed
specifically to resist the effects of particular pesticides, which are applied to these varieties
during testing and production. Thus, if is no surprise that “there are likely an average of 30 or
more spray operations most days of the year on Kauai.,"?

Although chermical and pesticide use poses health risks to communities throughout
Hawai’i, seed operations are particulaxrly pesticide-intensive, and are largely concentrated in
West Kaua‘i and Moloka'i, which have proportionately larger Native Hawaiian populations.
For example, West Side communities from Kekaha to Hanapepe have among the greatest
proportions of Native Hawaiians on the island, and the lion's share of Kaua'i’s seed production.
Moloka'i—where 2,342 acres of seed crops grow right in the center of the island —has more than
three fimes the statewide percentage of Native Hawaiians and more than four times the
statewide percentage of pure Native Hawaiians.

Pesticide companies have thus far successfully fought a county ordinance designed to
require more transparency and protective measures for pesticide use. Regardless of this
ordinance, HDOA and ADC have affirmative duties to ensure their programs and activities
involving pesticides do not have discriminatory effects on people of color, including Native
Hawaiians. HDOA and ADC are failing to fulfill these duties.

Iv. LEGAL FRAMEWORK

Title V1 of the Civil Rights Act of 1964 prohibits recipients of federal funds from
discriminating against individuals on the basis of race, color, or national origin. 42 US.C. §
2000d. Title VI directs federal agencies granting federal assistance to issue regulations to
achieve the statutory objectives. Id. § 2000d-1.

Acceptance of EPA or TUSDA assistance creates an obligation to comply with the
agencies’ respective Title VI regulations. 40 C.F.R. §7.80(a)(1); 7 C.F.R. § 15.4(a)(1). EPA and

2 Hawai‘i Center for Food Safety, Pesticides in Paradise, Hawai'i's Health &
Environment at Risk (May 2015) at 30 (CF5 Report).
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USDA’s Title V1 regulations contain a general prohibition against discrimination, 40 C.ER. §
7.30, 7 C.F.R. § 15.3(a), as well as more specific prohibitions, 40 CF.R. §7.35, 7 C.F.R. § 15.3(b).
These regulations prohibit programs or activities that have either a discriminatory purpose or a
discriminatory effect.

Under EPA regulations:

(b) A recipient shall not use criteria or methods of administering its program or activity
which have the effect of subjecting individuals to discrimination because of their race,
color, national origin, or sex, or have the effect of defeating or substantially
impairing accomplishment of the objectives of the program or activity with
respect to individuals of a particular race, color, national origin, or sex.

{c) A recipient shall not choose a site or location of a facility that has the purpose or effect
of excluding individuals from, denying them the benefits of, or subjecting them to
discrimination under any program or activity to which this part applies on the
grounds of race, color, or national origin or sex; or with the purpose or effect of
defeating or substantially impairing the accomplishment of the objectives of this
subpart.

40 C.FR. §7.35 (emphases added).
USDA’s regulations provide:

(2) A recipient, in determining the types of services, financial aid, or other benefits, or
facilities which will be provided under any such program, or the class of individuals
to whom, or the situations in which, such services, financial aid, other benefits, or
facilities will be provided under any such program or the class of individuals to
be afforded an opportunity to participate in any such program, may not, directly
or through contractual or other arrangements, utilize criteria or methods of
administration which have the effect of subjecting individuals to discrimination because
of their race, color, or national origin, or have the effect of defeating or
substantially impairing accomplishment of the objectives of the program as
respects individuals of a particular race, color, or national origin.

(3) In determining the site or location of facilities, an applicant or recipient may not make
selections with the purpose or effect of excluding individuals from, denying them the
benefits of, or subjecting them to discrimination under any of its programs or
activities to which the regulations in this part apply, on the grounds of race,
color, or national origin; or with the purpose or effect of defeating or
substantially impairing the accomplishment of the objectives of the Act and the
regulations in this part.
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7 C.F.R. §15.3 (emphases added).

V. DISCRIMINATORY ACTS

HDOA and ADC’s discriminatory actions and failures to act include both HDOA and
ADC's lack of a Title VI program; HDOA's failure to limit pesticide registration; HDOA's
failure to require or implement protective buffer zones between pesticide use and communities;
HDOA's failure to adequately enforce federal and state pesticide laws; ADC’s leasing or
licensing of lands without protecting communities from pesticides; and ADC’s refusal to obtain
a permit under the Clean Water Act for its drainage diich system.

A, BDOA and ADC Lack Title VI Programs.

HDOA and ADC are violating Title VI because both agencies lack a Title VI compliance
program. Their acceptance of federal assistance created an obligation to implement a Title VI
compliance program:

In accepting this assistance agreement, the recipient acknowledges it has an
affivinative obligation to implement effective Title VI compliance programs and ensure
that its actions do not involve discriminatory treatment and do not have discriminatory
effects even when facially neuiral. The recipient must be prepared to demonstrate
to EPA that such compliance programs exist and are being implemented or to
otherwise demonstrate how it is meeting its Title VI obligations.?

On March 23, 2016, Earthjustice submitted public records requests to HDOA and ADC
seeking materials documenting any Title VI compliance program they may have.* On March 30,
2016, ADC responded to the public records request as follows:

[ADC] does not have any Title VI compliance programs, and therefore has no
document responsive to this request.’®

3 EPA General Terms and Conditions Effective March 29, 2016, ] 26.c.iii (emphasis
added).

* Request to Access a Government Record from Paul Achitoff, Earthjustice, to State of
Haw. Dep’t of Agric., Mar. 23, 2016 (attached as Ex. 3); Request fo Access a Government Record
from Paul Achitoff, Earthjustice, to State of Haw. Agribus. Dev. Corp., Mar. 23, 2016 (attached
as Ex. 4).

5 Letter from James Nakatani, State of Haw. Agribus. Dev. Corp. to Paul Achitoff,
Earthjustice, Mar. 30, 2016 (emphasis added) (attached as Ex. 5).
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On April 27, 2016, HDOA responded to the request by acknowledging it “does not have
a document specifically described as HDOA Title VI program.”® Instead, it provided its
“Discrimination/Harassment-Free Workplace Policy”” and its “Limited English Proficiency
Plan,”8 and mentioned a “standard contract provision requiring all contractors to comply with
local, State, and federal laws or with the standard grant provision similarly requiring
compliance with all federal laws.”® These standard documents do not establish a Title VI
program.

Because HDOA and ADC lack a Title VI program to ensure that the agencies’ actions
“do not involve discriminatory treatment and do not have discriminatory effects”® on
communities of color, including Native Hawaiians, the agencies are violating Title VI and the
terms of the agencies’ funding.

B. HDOA Has Failed to Limit Registration of Harmful Pesticides,

HDOA is violating Title VI by failing to place protective limits on pesticide registration,
and thereby discriminating against Native Hawaiians, Under the Hawai'i Pesticides Law,
H.R.S. Chapter 149A, “[alny pesticide which is received, used, sold, offered for sale, or
distributed within this State shall be licensed by the board [of agriculture].” H.R.S. § 149A-13.
HDOA may refuse to license a pesticide if the proposed use would “result in unreasonable
adverse effects on the environment.” Id. § 149A-14(a). To protect health and the environment,
HDOA may cancel a pesticide license after determining that continued use of the pesticide
would “result in unreasonable adverse effects on the environment.” Id. § 149A-14(b). While
cancellation proceedings are pending, HDOA may suspend a pesticide license “to prevent an
imminent hazard.” Id. § 149A-14(c). Pesticide licenses are otherwise valid for three years.
H.AR. § 4-66-35(b).

HDOA has failed to place any limits on pesticide registration, despite discriminatory
adverse effects on health and the environment. For example, on January 20, 2016, 10
fieldworkers for Syngenta Seeds, Inc. were exposed to pesticides and taken to Kaua‘i Veterans

® Email from Bryan Yee, State of Haw. Dep’t of Agric, to Paul Achitoff, Earthjustice, Apr.
27, 2016 (attached as Ex. 6).
7 State of Haw. Dep’t of Human Res. Dev., Policies and Procedures,

Discrimination/Harassmen#-Free Workplace Policy, Policy No. 601.001, eff. Oct. 15, 2013
(attached as Ex. 7).

S State of Haw. Dep't of Agric., Department of Agriculture Limited English Proficiency
Plan, July 1, 2013 (attached as Ex. 8).

? Email from Bryan Yee, State of Haw. Dep’t of Agric, to Paul Achitoff, Earthjustice, Apr.
27, 2016.

® EPA General Terms and Conditions Effective March 29, 2016, q 26.c.ii,
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Memorial Hospital.!" The fieldworkers walked onto a field that had been sprayed with the
neurotoxic organophosphate pesticide chlorpyrifos.? In 2006 and 2008, children and
schoolteachers of Waimea Canyon Middle School, near more of Syngenta’s agricultural fields,
were taken to the hospital suffering symptoms of pesticide exposure.’® During the 2006
incident, 60 children and at least 2 teachers experienced headache, dizziness, nausea, or
vomiting,'* At least 10 children were treated at an emergency room, several were put on a
nebulizer to relieve respiratory distress, and one was given an anti-vomiting medication
infravenously. Air samples collected at the school —an investigation not undertaken until years
after these events—revealed the presence of chlorpyrifos, metolachlor and bifenthrin.’s Despite
these incidents, HDOA has not limited registration of dangerous pesticides such as chlorpyrifos
in any way, and therefore is violating Title VL

C. HDOA Has Failed to Require Protective Buffer Zones Between Pesticide Use and

Communities.

HDOA is violating Title V1 by failing to require, implement, and ensure protective
buffer zones for pesticides to prevent discriminatory effects on Native Hawaiians. With respect
to all pesticides—both general use pesticides (GUPs} and restricted use pesticides (RUPs)—
H.R.S. Chapter 149A authorizes HDOA to promulgate rules “[t]o establish limitations and
conditions for the application of pesticides by aircraft, power rigs, mist blowers, and other
equipment,” and “[t]o establish, as necessary, specific standards and guidelines which specify
those conditions which constitute unreasonable adverse effects on the environment,” among
other things. H.R.S. § 149A-33.

With respect to RUPs, HDOA may promulgate rules “establish[ing] fees, procedures,
conditions, and standards to certify persons for the use of restricted use pesticides under section
4 of FIFRA.” Id. § 149A-33. RUPs are classified as such if it they are “determined to be a health
hazard,” “can be reasonably anticipated to result in contamination of groundwater or
significant reductions in nontarget organisms, or fatality to members of endangered species,”
have certain levels of toxicity, or are categorized as RUPs under federal law. H.AR. § 4-66-

32(b).

Although pesticide applications on Kaua'i and Moloka'i occur dangerously close to
schools, residential areas, and surface waters, HDOA does not require protective buffer zones in

! Pesticide Use by Large Agribusiness on Kaua'i, Findings and Recommendations of
The Joint Fact Finding Study Group (May 25, 2016} at 87 (JFF Report).

2 Id.

B Id. at 80-81.

14 See Declaration of Howard Hurst I 6, Syngenta Seeds v. Cnty. of Kaua’i, No. 1:14-cv-
00014 (BMK) (D. Haw. Feb. 17, 2014) (attached as Ex. 9).

5 JFF Report at 81.
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its regulation of pesticides. In fact, HDOA has actively opposed proposed state legislation fo
require protective buffer zones. Some pesticide users in Hawai'i claim to use buffer zones for
RUPs, but these zones are voluntary, unenforceable, and in any event inadequate to protect
public health and safety. For example, the voluntary “Kaua’i Good Neighbor Program”
establishes a mere 100-foot buffer zone between areas treated with RUPs and schools, medical
facilities, and residential properties.’® Yet, among the nation’s top 25 largest agricultural
production counties, buffer zones between RUP application and schools are at least 200 feet,
and somne are 5,280 feet (1 mile).”V Fresno County, California, requires a buffer zone of 660 (1/8
mile) for all pesticides when school is in session.”® In these counties, buffer zones for bees range
from 100 feet to 4.5 miles (23,760 feet}.”® By failing to require, implement, and enforce any buffer
zones whatsoever between pesticide application and Native Hawaiian communities, HDOA is
violating Title V1.

* Kaua'i Agricultural Good Neighbor Program: Voluntary Standards and Guidelines
for RUP Use Reporting and Buffer Zones (Nov. 12, 2013).

17 JFF Report at 232-34.

8 Id. at 232.

9 id, at 232-34,
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Fig. 1. Proximity of Schools to RUPs on Kaua‘i (Source: CFS Report)
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Fig. 2. Proximity of Schools to RUPs on Moloka'i and Maui (Source: CFS Report)
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U.S. Department of Education (USDOE)

OCR National Headquarters

Office for Civil Rights

Lyndon Baines Johnson Department of Education Bldg
400 Maryland Avenue, SW

Washington, DC 20202-1100

Telephone: 800-421-3481

FAX: 202-453-6012; TDD: 800-877-8339

Email: OCR@ed.gov

U.S. Department of Education (USDOE)
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U.S. Department of Education

61 Forsyth St. S.W., Suite 19T10

Atlanta, GA 30303-8927

Telephone: 404-974-9406

FAX: 404-974-9471; TDD: 800-877-8339
Email: OCR.Atlanta@ed.gov

US EPA Oftfice of Environmental Justice
environmental-justice@epa.gov

Environmental Protection Agency [Mail Code 2201A]
1200 Pennsylvania Avenue, NW

Washington, DC 20460

US EPA, REGION 4

Cynthia Peurifoy (peutifoy.cynthia@epa.gov )
61 Forsyth Street (9T25)

Atlanta, GA 30303

Fax 404-562-9961

Oftfice of Civil Rights

Helena Wooden-Aguilar (wooden-aguilar.helena@epa.gov )

Title VI Complaint
Lee County School District: High School Siting at Imperial Parkway Bonita Springs,
Florida

Dear U.S. Department of Education Office for Civil Rights:

We represent IPASS, Inc. a Florida Not for Profit Corporation. IPASS alleges that the Lee
County School District (LCSD), a recipient of financial assistance from the USDOE, has violated
Title VI of the Civil Rights Act of 1964 (Title VI) that will have a disparate discriminatory impact
on students of color and race by siting a new Title I high school that has predominantly (more than





50%) Hispanic and Black student population in Bonita Springs Florida on a parcel of land that is
contaminated by asbestos and diesel fuel, and the site is also located next to an extremely high-volume
traffic roadway, federal Interstate 1-75 generating additional air pollution.

LCSD receives federal funds from Title I, Part A (Title I) of the Elementary and Secondary
Education Act (ESEA) provides financial assistance to local educational agencies (LEAs) and schools
with high numbers or high percentages of children from low-income families.

Placing a new school that will serve a student class population of predominantly (greater
than 50%) Hispanic and Black students on a contaminated site is a discriminatory act based on race
and color. The new high school will serve the following current student population:

Statistics for 2014-2015" (statistics for 2015-16 not available yet)

Bonita Springs Elementary
Hispanic: 93.9%
Economically Disadvantaged: 97.2%

Spring Creek Elementary
Hispanic: 82%
Economically Disadvantaged: 89.3%

Bonita Middle Center for the Arts
Hispanic: 61.3%
Economically Disadvantaged: 75.3%

Bonita Springs Preparatory and Fitness Academy:
Hispanic: 46.4%
Economically Disadvantaged: 60.5%

Bonita Springs Charter School
Hispanic: 35.6%
Economically Disadvantaged: 49%

Statistics for Lee County - 2015-16
White: 42.6%

Hispanic: 38.2%

Black: 14.6%

Two or More Races: 2.7%

Asian: 1.7%

1 http://doeweb-prd.doe.state.fl.us/eds/nclbspar/vear1415/main1415.cfm

http://doeweb-prd.doe.state.fl.us/eds/nclbspar/vear1415/schl1415.cfm?dist number=36
total number of students in Bonita Springs 3,714
total number of minority students in Bonita Springs 2,307






Siting the new high school on the Imperial Parkway site would expose the predominantly
minority student population to additional pollution and health risks.

This is a discriminatory act and violates Title VI and USDOE's nondiscrimination
regulations (i.e., an alleged discriminatory act based on race, color, national origin, sex, age, or
disability), EPA's Title VI regulations, 40 C.F.R. Part 7, and the U.S. Department of
Education's (USDOE) Title VI regulations, 34 C.F.R. Part 100.

The Title VI regulations prohibit, among other things, race, color or national origin
discrimination in school siting decisions. As noted in EPA Schools website, “Children are particularly
sensitive to air pollution, because their respiratory systems are not fully developed, they are more
active, and they breathe more rapidly than adults. Children also are more likely than adults to have
asthma.”

The selection of this school site, upon which evidence of prior contamination exists, and the
assessment and remediation of contamination at this site stem from two deficiencies:

1. Inadequate due diligence on the part of school districts.

Without the involvement of lending institutions in acquiring property for school
construction, school boards have less incentive to perform rigorous due diligence. By
requiring site investigations as a condition for loans on acquiring property, banks and other
lenders have served as de facto environmental detectives. To protect their own investments
and to avoid liability, lenders have played a key role in the discovery of contaminated
properties, helping to ensure that proper site characterization and cleanup are carried out.
But in recent cases in Chicago and Los Angeles, the acquisition of property for schools was
funded by public money, without the involvement of lending institutions. It would appear
that due diligence was not conducted with the same scrutiny as would be the case in
private property transactions.

2. School district self-certification of remediation cleanup.

A major flaw in the system is when school districts have both the responsibility and
authority for cleaning up site contamination and for certifying that the cleanup has been
propetly completed before the school facility is constructed. School districts often do not
have expertise in site assessment and cleanup, and there may well be conflicts of interest
within the school district. As a recent California audit documented, pressures to get a school
up and running to meet enrollment needs may influence how contaminated sites are
characterized, leading to less stringent cleanups.

This complaint is timely. The contaminated Imperial Parkway site was selected from a list
of other (non-contaminated) school sites by the LCSD within the last 180 days, but to our
knowledge the real estate contract for the purchase and sale of the site has either not yet closed
or only recently closed. The school has not yet been constructed.

The site has not been adequately tested for these and other potential contaminants and the
testing that was conducted was incomplete. State of Florida Department of Environmental Protection
records are incomplete. Subsequent recent site assessment testing for asbestos materials was not





adequate to ensure that the site has been fully remediated. There has been insufficient state and federal
oversight of assessment and remediation activities on the site. A report titled Soi/ Assessment Report
Imperial Parkway Property dated July 4, 2016 was prepared by the same consulting firm that performed
a Phase I Environmental Site Assessment (Phase I ESA) in November 2015, the consulting firm was
again hired directly without a proper selection procedure by the School Board. This July 4, 2016 Report
utilized and described a methodology for soil sampling that is not adequate to assess potential asbestos
contamination.

The consulting firm that performed a “practical sampling plan” was improperly constrained
under a very limited budget provided by the School Board, relied on its own inadequate Phase I ESA
site reconnaissance activities, and did not perform a thorough visual inspection of the entire property.

The attached sworn statement from a Spanish speaking worker who was employed during the
assessment of asbestos materials that indicates that the asbestos materials may exist in other locations
on the site. In light of the known asbestos that was present on the property, the site selection
assessment and documentation were inadequate to protect students. Both the phase I and phase 11
report was inadequate under ASTM Environmental Audit standards. No phase III environmental
audit has been conducted or requested by the School Board prior to the site selection of this
contaminated site next to a major highway generating high volumes of traffic and additional air
pollutants.

According to the Soil Assessment Report, no obvious cementitious pipe or pipe fragments or
other potential asbestos-containing material (ACM) were observed during the Phase I ESA. In the
Phase II ESA, samples were collected in a general grid pattern that divided the site into twelve sections.
The soil sampling methodology implemented encompassed a random collection of soil samples from
the surficial layer from each section and laboratory analysis of 12 composited samples from a property
that is 76 acres in size. This is roughly only one analyzed sample for every six acres of land, and clearly
inadequate given the circumstances.

Moreover, no special assessment emphasis (no test pits greater than 6” with sampling or
additional sampling was) was given to areas previously documented as impacted with ACM.
Additional investigation should have been conducted in the three areas where the burial and piling of
ACM occurred. The scope of the soil assessment applied the same level of scrutiny in the areas that
were previously documented as impacted as in the areas that were not previously documented as
impacted with asbestos. The soil sampling methodology for assessment of ACMs should not have
focused on discrete sample locations. A few surficial soil samples, even if properly composited and
analyzed, cannot fully represent surface, subsurface or air environmental conditions.

The School District of Lee County should have, but did not, notice a request for proposals to
interested bidders (consultants) with a detailed scope of work to adequately assess the property. Public
sector procedures to conduct environmental assessment work should be transparent, thorough and
open to the public in order. This process was not. When counties or governmental agencies are truly
interested in finding out what the true environmental conditions are on real estate properties, they
commonly rely on one consultant to design a scope of work that can meet the objectives for the
purchase, and then, on yet other independent consultant chosen through open bidding process to
complete the implementation of a well-designed scope of work that is vetted through state and federal
regulatory oversight, not unilateral self-regulation by the LCSD.
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The first rule of environmental site assessment for contaminated sites is to obtain a full three
dimensional (vertical and horizontal) assessment as to the extent of contamination. Originally, only a
phase 1 paper environmental audit was performed here. A full phase II or phase III environmental
audit was not performed, even for asbestos, much less any other potential contaminants for the entire
parcel. No full vertical site assessment to depths of more than 6” or horizontal assessment of, and
throughout, the entire parcel, and no full site rehabilitation completion order from DEP or EPA for
tull clearance of the site has been obtained to our knowledge.

Prior to selection and use of contaminated sites for the proposed school, guidance should
have been sought from State and Federal regulators and other stakeholders. A comprehensive site
assessment including a Conceptual Site Model (CSM) is necessary and proper for a school site. The
CSM would have taken into consideration the past, present and future use of the site as it is a
representation of site related information of contamination sources, receptors and exposure pathways.
The CSM of a comprehensive site assessment would have provided a framework for identifying how
potential receptors such as workers during construction and school children may be exposed to
remaining asbestos or other contaminants in the present or in the future.

The United States Environmental Protection Agency provides a framework for investigating
and characterizing potential for human exposure from asbestos contamination in outdoor soil and
indoor dust at contaminated sites. Due to the scientific and technical issues associated with the
investigation of human exposure and risk from asbestos, a framework for a comprehensive site
assessment should be used by risk assessment managers when performing investigations of asbestos
sites. In addition to soil, a combination of dust and air samples has to be analyzed to fully characterize
exposure.

The School District and School Board must understand that asbestos fibers in outdoor soil
released from source materials, including remnants of asbestos materials, have the potential for
inhalation. Inhaled asbestos can increase the risk of developing illnesses such as lung cancer,
mesothelioma, pleural fibrosis, and asbestosis. These risks of airborne pollution are compounded by
the nearby high-traffic federal interstate highway I-75 which also generates air pollution in close
vicinity to the proposed school site on Imperial Parkway.

Based on the exposure to asbestos and other hydrocarbon contaminants and air pollutants,
the subject site should not be considered a potential school site regardless of a comprehensive
contamination assessment which will have limitations and risks that have not been fully assessed.

According to a 2005 report titled Building State Schools: Invisible Threats, 1 isible Actions by the
Child Proofing Our Communities Campaign and Center for Health, Environment & Justice, Florida
is a state with school siting laws and one of only five (5) states with a policy that prohibits a school
district from using a certain site for a school location due to health and safety concerns with regard to
point sources of pollution, prior land uses and other general environmental conditions.

On February 11, 1994, Executive Order 12898 was issued to direct Federal agencies to
incorporate the achievement of environmental justice into their mission. Accompanying that
Executive Order was a Presidential Memorandum stating, in part:

“In accordance with Title VI of the Civil Rights Act of 1964, each Federal agency shall ensure that
all programs or activities receiving Federal financial assistance that affect human health or the





environment do not directly, or through contractual or other arrangements, use criteria, methods,
or practices that discriminate on the basis of race, color, or national origin.”

Presidential Memorandum to Executive Order on Federal Actions to Address Environmental
Justice in Minority Populations and Low-Income Populations

In August 2011 the Environmental Justice Internal Working Group established a Title VI
Committee to address the intersection of agencies' environmental justice efforts with their Title VI
enforcement and compliance responsibilities.

As noted above, the site has not been adequately tested for these and other potential
contaminants, and the testing that was conducted was incomplete.

The attached sworn statement from a Spanish speaking worker who was employed during the
assessment and remediation of asbestos materials from the soil indicates that the asbestos materials
may exist in other locations on the site, and has not been fully remediated. Federal OSHA complaints
during the site assessment and remediation for asbestos can no longer be located by Lee County.
Subsequent recent site assessment testing for asbestos materials was not adequate to ensure that the
site has been fully remediated.

Respectfully submitted,

/s/ Ralf Brookes Attorney
Attorney for IPASS, INC.

Ralf Brookes Attorney

1217 E Cape Coral Parkway #107
Cape Coral Florida 33904
RalfBrookes@gmail.com

Phone (239) 910-5464

Fax (8606) 341-6086

Matthew Farmer, Esq.
Farmer & Fitzgerald, P.A
102 W. Whiting St. Suite 501
Tampa, FL 33602
mattfarmer] (@aol.com
Phone (813) 228-0095

Fax (813) 224-0269





AIR UEST° ENVIRONMENTAL, INC.

July 7,2016

Ralf Brookes, Esq.
1217 East Cape Coral Parkway # 107
Cape Coral, Florida 33904

Subject: Hawthorne Property/Imperial Parkway
AirQuest Project #11068

Dear Mr. Brookes:

AirQuest Environmental, Inc. (“AirQuest”) reviewed a map indicating the latest sampling
locations at the Hawthorne property at Imperial Parkway. The map seems to indicate a
grid system used as part of a sampling plan for the collection of samples for asbestos and
petroleum hydrocarbon analysis at the subject property. The map provided sufficient in-
formation to indicate that samples would be collected only from the surface; a limited
number of samples (five samples) from each of the twelve cells of a grid system for a to-
tal of sixty (60) samples, and a plan to have the samples composited, not in the field, but
at the laboratory.

This sampling plan does not adequately assess asbestos concerns at the site, which is
primarily accomplished by a thorough visual inspection of the entire property and does
not focus on discrete soil sampling locations. A few surficial soil samples, even if
properly composited and analyzed, cannot properly represent surface or subsurface envi-

ronmental conditions.

Additionally, due to the piling and burial of asbestos cement piping and potential disturb-
ance of soils during an abatement conducted at the subject property, it is important to de-
termine if asbestos is present in the soils at depths greater than surficial levels (surface to
3 and sometimes 6 inches of depth). Based on the documents reviewed, a comprehensive
site characterization was not conducted. Although additional detailed information as to
the purpose of this latest sampling may have accompanied the map, the map itself seems
to indicate that it is for confirmatory purposes.

For sites such as this proposed school site, guidance must be sought from professionals
and from State and Federal regulators and other stakeholders. It is important to develop a
Conceptual Site Model (CSM) that takes into consideration the past, present and future
use of the site as part of a comprehensive site assessment. A CSM is a representation of
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site-related information regarding contamination sources, receptors and exposure path-
ways. The CSM will provide the framework for identifying how potential receptors may
be exposed to asbestos or other contaminants in the present or in the future. Also, since
there will be activities during potential construction at the site (e.g., excavation, trench-
ing), Activity-Based Sampling (ABS) and Stationary Sampling are recommended as-
sessment practices for assessing short and long term exposures associated with workers

during construction and later students and residents of the adjacent areas.

Should you have any questions or require additional information, please do not hesitate to
contact either myself, or Traci Boyle at (954) 792-4549.

Sincerely,
AirQuest Environmental, Inc.

[

N A K
(Aasdin S
Sid Duque, PG Traci-Anne Boyle, CIH
Senior Project Manager Licensed Asbestos Consultant, AX-60

AirQuest Environmental, Inc. Page 2 of 2
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LOCAL NEWS

DEP investigating possible asbestos
violations by construction company

By Charlie Whitehead
Posted: Dec. 26, 2007 ®0 fYy X B

Posen Construction workers say they were ordered to handle hazardous
asbestos pipe without protective gear and then ordered to dump it illegally

at a new lake south of Alico Road.

In sworn statements Posen employees and former employees say their jobs

were threatened if they refused to handle the dangerous material.

"If we question the instructions there are plenty of people looking for
truck driving jobs," said truck driver Virginia Brown in a sworn statement

taken in November.

Brown heard that from crew leader Linda Darnall, she said, who swore

she got the instruction from her boss, Michael Schook.

"They've harassed the hell out of me," said Darnall, who claimed she was
terminated after she complained and went for lung X-rays and tests.

"People are sick. People are being harassed. People are being fired. I am
livid."

Other Posen workers said they were instructed to cut up the asbestos pipe

with saws and crush it.

L e DU S TG SeREsn DL NIl






"There were lots of dust particles in the air," said Jonathan Herman.

The workers said they were not offered protective gear. Asbestos is a fiber
that when inhaled can cause long-term breathing problems. Crushing or
cutting it creates an airborne hazard. It's also a hazardous material

requiring specific disposal procedures.

Herman said he was spotting for an equipment operator who removed the
pipe from the ground.

The various statements claim the pipe, owned by Lee County Utilities and
removed during the widening of Alico Road near U.S. 41, was crushed
and cut up at the site. Truck drivers claim they were ordered to dump the
material at a newly created lake south of the new Alico Road near 41, and

that equipment operators pushed the asbestos into the lake.

Department of Environmental Protection officials confirmed they are
investigating, and sent warning letters to Posen, Lee County and the

Florida DOT before Christmas advising of possible violations of the law.

"We have investigated and we have sent the warning letter," DEP
spokeswoman Audrey Wright said. "They have replied and asked for a
meeting after the holidays."

During that meeting more investigating will take place, DEP's Sherrill
Culliver said.

"The letter states a possible violation," he said. "We're not in a position to

say there is or isn't."

Lee County officials got interested when Posen employees took their

complaints to them.

"Every day phone calls come in about something," said Tony Pellicer of
the water resources division. "I read the statements, but I wasn't there. I do
know Posen subsequently instituted asbestos-handling training. They
didn't have it before."






Schook was arrested in August as a fugitive from Michigan, wanted for
six felony counts of violating water protection rules. In September he was
charged with similar violations here and paid a $500 fine. Those charges
stemmed from Bonita Springs complaints of improper stormwater

handling at the Imperial Parkway job.

"My guys were exasperated,” Bonita City Manager Gary Price said."We're
watching them constantly.”

Price said his engineers tell him there's asbestos buried on the south side
of the Imperial River where Posen built the embankment for the new
bridge.

"My guys say it's some of the Alico stuff," he said.

Pellicer said Schook was convicted in February of environmental

degradation in Michigan, and was fined for improper handling of asbestos.

Schook could not be reached for comment. Lloyd Lambrix, Posen's

southwest Florida division manager, declined comment.

"I'm on vacation now," he said. "We're shut down for Christmas. Call the

county or someone. I don't want to comment right now."

Pellicer said the county knew the old asbestos utility lines were there, and
Posen's contract included removal and proper disposal. He said when the
employee complaints reached him he requested copies of disposal receipts
for the asbestos. Though the county had paid for the removal several

months earlier the disposal receipts were dated after the request was made.
"It got to the point I said this is for DEP," he said.

Jim Lavender, the county public works director, laid out the situation in a

report for commissioners this week.

"We intend to watch them very carefully," he said."I'd say they have things
they have to answer for." Nevertheless Posen is in line for yet another big

county contract. The company is the low bidder ? by several million






dollars ? with a $25 million offer to widen Summerlin Road and build a

new overpass at College Parkway.

"] asked the attorney," Lavender said."He said there was no problem and I

signed off on the blue sheet. They've been quick and they've been cheap."

Darnall said Posen looked for reasons to fire her, even removing her from
her truck and ordering immediate drug testing, which she passed, she said.
She was fired after an accident in a company vehicle. She said she's
contacted Occupational Health and Safety Administration about the

working conditions and has equal opportunity complaints pending.

"I'm so mad. I picked up and moved down here from Michigan to help this
company get started here," she said. "I don't care if my name gets out.

They've already done to me what they can do."
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APPEARANCES:

RALF BROOKES, ESQUIRE
1217 Cape Coral Parkway East
Number 107
Cape Coral, FL 33904
(239) 910 5464

Also Present:

DEBRA FOSSELMAN
KATHERINE ORTEGA (Spanish Interpreter)
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THEREUPON,

KATHERINE ORTEGA,
was duly sworn to act as interpreter and to accurately
translate rom the English language to the Spanish
language all guestions propounded to the ollowing
witness and to accurately translate rom the Spanish
language to the English language the answers to such
questions.

THE INTERPRETER: I do.

THEREUPON,
ALFREDO PEREZ CASTILLO,
having been irst duly sworn through the
a orementioned interpreter, upon his oath, testi ied
as ollows:
THE WITNESS: Yes.
EXAMINATION (Through Interpreter)

BY MR. BROOKES:

0 Okay. What is your wull legal name?
A Al redo Perez Castillo.
Q Okay. Is this a copy o vyour asbestos

certi ication?
A Yes.
MR. BROOKES: I'm going to mark it as Exhibit

Number 1.
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(Exhibit No. 1, Asbestos Certi icate, was

marked or identi ication.)
BY MR. BROOKES:

0 Okay. And do you recognize this location?
A Yes.

MR. BROOKES: I'm going to mark that as
Exhibit Number 2.

(Exhibit No. 2, Site Map, was marked or
identi ication.)

BY MR. BROOKES:

0 And did you ever work at that location?

A Yes.

o) When did you work there?

A I started around August the 4th. I was in
2009. I was there or a ew months, but I don't

recall exactly or how many.
0 And in what part o the site did you work?
I vyou could circle with a pen the general locations.
A In that area.
0 Okay. And is this a close up photograph o
that area?
A Yes.
MR. BROOKES: I'll mark that as Exhibit
Number 3.

(Exhibit No. 3, Photograph, was marked or
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identi ication.)

BY MR.

Q

A

BROOKES :
And what was your job in this location?

Our work there was just to ind asbestos,

just to 1nd out i the area was contaminated or not.

Q

And was part o your job, then, to remove

asbestos that you ound?

A

Yes, because they were determined to ind out

i there was a contaminated area there. And we had to

remove pieces o asbestos.

Q

A

out o

Was the area with the asbestos marked?
No, we were just digging out o you know,

scratch. We didn't have any any idea. We

was Jjust rattling and just looking, seeking di erent

areas until we could ind, you know

Q

A

A

Were you told
pieces o
to stay within
pieces o stu
one area or your work?

Yeah. The thing is that we had a speci ic

area where, supposedly, there were the remains o

you know, the pieces that they knew there was an

area,

speci ic area, where, supposedly, you know,

there was contamination in it.
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Q Was the area staked out?

A Not at the very beginning when we irst got
there.

0 Okay. Could you draw with this pen on

Exhibit 3 the area that you were working within to
look or asbestos?

A At the beginning, we started like in this
area around here; and then we started to kind o
spread out a little bit to see how ar. But we
concentrated our work in this central area.

Q Did you ever leave the central area and
notice asbestos anywhere else on the property?

A Yes, o course. Well, sometimes, yeah, they
would just tell us to look around, and sometimes it
just we would do it like, you know, or un, or to
get like a ree lunch or something. And I, mysel ,

ound quite a good amount o asbestos around.

0 Where on this aerial, maybe could you show
me on the aerial where you ound asbestos in other
locations on the property?

A This this area right here. The outer
side, here and here.

Q Could you put an A next to that, and a B next
to that?

A (Witness complies.)






10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

0 Thank you. Did you report inding asbestos

in that area to anyone?

A Yes, o course, the supervisor, the one that

was, you know, leadering (sic)

our group. One day it

was raining a lot, so we had to leave. And then

but we came the day a ter. And a ter the rain, we

ound 1like, you know, the sand

kind o spreads out

a ter the rain, and the asbestos was pretty clear,

out, like pretty much alive.

It kind kind o stands out. There's not
con usion when you ind it. It has this color, kind
o like this. So when it rains when it rains, it
stands out pretty easily. So it's very visible. You
can see it pretty easily.

o) Okay. And who was the supervisor that

he (sic) told about this addit

A The one that was like

think was his last name.

ional asbestos?

our leader. Nava, I

Q Salvador Nava?
A Nava. Nava. Salavador. Salvador Nava.
Q And what did they tell you about the asbestos

in areas A and B?
A I don't know about th
talk and meet with this (sic)

come. On two occasions, one o

at, because they used to
inspectors that would

the inspectors told me
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to look or asbestos, and I brought more asbestos to

him.
Q Did they expand the clean up area a ter that?
A What do you mean "expand"?
0 Did you have to clean up the asbestos in the

areas marked A and B?

A We did not clean anything. We were just
looking or asbestos. We wanted to prove that there
was contamination in the area. There was another team
that would come and clean. They were cleaning the
area. So they would come and take care o that.

Q Okay. Was the asbestos that you identi ied
in areas A and B put in any reports?

A I don't know. I don't think so. My my
job was to just ind as much asbestos as possible. So

I would bring it to them; they would take pictures o

it.

0 What instructions were you given?

A Our our work was just to check, check
around, seek keep seeking or asbestos and make
sure that they it was proved that there was

asbestos there.
Q Were you supposed to delineate the area that
had asbestos?

A What do you mean "delineate"?
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Q Were you supposed to mark the geographic area

that had asbestos?

A Yes, we would use some type o tape to mark
it. But it was only in this area you know what I
mean the area where we were working.

0 Was there asbestos in other areas besides

where you were working?

A Yes. There was around this area here,
this was a I don't know how to call it in
English it was like a ditch, like a ditch.

o) Could you circle that area

A All o this

Q with a pen?

A border had asbestos, this area right here.

Because there was like dirt that was kind o pushed
away there. So there was like a little mound. But
there was a ditch next to 1it.

Q Okay. Anywhere else?

A There was asbestos all over the place there.
All this area that we worry about, there was asbestos
there.

Q Is it beyond these squares and rectangles
that are drawn on the photo?

A Yes, all this area here. All this area had

asbestos.
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Q Okay. And how long did you work on this
site?
A I don't remember exactly. I know it was or

a ew months, but I wouldn't be able to tell you two,
three, our months. I don't know. I do remember that
we stopped at some point, and I don't remember I

don't know really why. It was like they were not

decided what they would do over there. So when we
came back, there was like a mound o dirt. There
wasn't

THE INTERPRETER: Let the interpreter clari vy
something.

THE WITNESS: There was equipment. There was
equipment there, like a backhoe, like a real big
backhoe. There was a man. There was a man.

There was a water trunk truck. Sorry, truck.

So when we came back, we came like to check
i a ter that mound that they kind o ormed
there, this hill, i they had picked up the
asbestos or not. So our job there was to look or
more asbestos. That's what we were trying to

ind, more asbestos. And we did ind more
asbestos.
BY MR. BROOKES:

0 A ter the truck made the mound?
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A (Nodding head.)
o) Again, was this all over the site, or let
me ask you not a leading question.
Where did you see it a ter the truck pushed
the mound up?
A In the surroundings. In the surroundings o

that mound. Because they wanted to know i1 they had

le t some. And they you know, like on the mound,
there were like big pieces, like big pieces. The
biggest pieces were on like around the mound. But

in the outer areas, there were little pieces.

Because we have this thing that's what I
told you be ore that 1 we ound additional
asbestos, they would give us like a ree lunch or
something. So we kind o would walk around and go
outside, you know, the area.

Q Okay.

A We we didn't have to bring much. We would
just bring like three, our pieces, and then they
would take pictures, and then

Q And how much asbestos was out in these outer
areas? Was there a lot, or just a little?

A Yeah, because the thing is that it was it
seemed like it was like grounded, ground. It was

grinded. It was ground. So there were like debris.
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0 Like grinded?
A All that was
MR. BROOKES: Like grind like grinded?

THE INTERPRETER: Grinded, yeah.

MR. BROOKES: Like co ee?

THE INTERPRETER: Yeah, right, exactly.

MR. BROOKES: Okay.

THE WITNESS: So it was like debris. And
they kind o grind all o this debris. You know,
they become little pieces. So we could ind like
bigger pieces, small pieces.

BY MR. BROOKES:

0 Okay. Was it very di icult to ind them?
A Yes. At least the little ones, we really had
to pay attention to those. The bigger ones, you could

see it pretty easily.

0 Okay. Were you using just naked eye, or
magni ying glasses?

A No, just naked eye. Because there 1is no
doubt; the color is very distinctive.

Q And what hours did you work? How long did
you spend there on the day you were working?

A We would start around 7:00, 7:30. We would

inish around 3:00 or 3:30.

0 Did you work other locations, or just this
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site?
A Just there.
Q Okay. And who was your employer/company?
A I don't remember the name right now. I do

remember that our leader was Salavador.

0 Was it Southeast Abatement?

A Something like that. I don't quite remember
well.

Q Okay. Did you wear any protective equipment?

A No, not really. Sometimes we would wear like

a white kind o jumper; but it was only when the

inspectors would come. Other than that, we would not.
o) When would the inspectors come?
A Sometimes only when they would come to
inspect. Almost at the end, lately, there was an

inspector there almost daily, but it just was only at
the end.
(Exhibit No. 4, Photographs, was marked or

identi ication.)
BY MR. BROOKES:

Q Okay. I'm going to show you some photographs
on Exhibit Number 4. And they're numbered 1
through 6. Can you describe what we're seeing in the
photos one by one?

A This is the place where we were working at.






10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

15

This is the equipment I mentioned that was picking up.

This i1is the mound,

Q

A

Q

A

a little house where

The mound is in number 17

Yes.

And then the house is in number 57?

This 1s like a little house that Salavador

would bring and kind o assemble

under, you know, the shade or a

Q

A

under 1it.

Q

there in order to be

while.

And what did they do there?

We would take breaks, and we would be

And did they have to do

in that tent?

A

No, actually, there was

there or decontamination, which

been; but there was never such a

any decontamination

never a place located
there should have

place. They had like

a small equipment like to kind o wuse 1it, but it
was never done the way we were supposed to do it. It
was just this was just used like to be on you
know, in the shade.

Q Okay. And what is in picture number 47

A This i1is like a machine to measure the air.
It's not something that was there at the beginning; it

was more

Q

towards the end.

Did you have to wear a machine on your body
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to measure the air?

A I remember that we used that one day, yes.

Q One day?

A One day. We were wearing something right
here.

0 Which is I think he's pointing at

his (sic) shoulder?

A The little equipment goes here, and then you
have like a hook around here.

Q So equipment on your belt, and then a hook on

your shirt?

A Yes.

Q And that what about the other days?

A A ter, they started using those measuring
devices.

0 They stopped using the personal devices?

A Yeah, only 1 i an inspector would come,
then we would. But you can see in the picture that.

Only i the inspector would come, and we had to kind
0o measure something, make some test, then we would
wear it. But, or example, right here, we're working
and we we don't have anything.
(Exhibit No. 5, Photographs, was marked or
identi ication.)

BY MR. BROOKES:
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0 Is this these I put a number this 1is
Exhibit Number 5 with some more photos. Which one
are you pointing to now, number 77

A Yeah, that's when the mound was already up
there. And it had rained a lot, so you could see a

lot o asbestos there.

0 Is that him (sic)

A And that's

Q in the photograph?

A Yeah, that's me.

o) Okay. Can you circle yoursel in the
photograph?

A (Witness complies.)

0 Okay. In the back?

A Yes, this one here, the one with

Q Put an arrow to your head. Yeah, draw an
arrow.

A Arrow.

Q An arrow. You're so close. Okay. Thank
you. And what are you doing in that picture?

A Yeah, the mound was already there, so I was

showing them that there was more asbestos.
o) Is this him (sic) in photograph 872
A Yes.

Q Can you put an arrow to yoursel there?
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A (Witness complies.)

0 And what is he (sic) doing in that picture?

A Looking or more asbestos.

0 Is that a rake that he's (sic) using?

A A rake in order to

Q And how deep

A kind o , yeah, move dirt around.

o) How deep would you go digging with the rake?
A Just just you know, Jjust on top. Just

on top. We don't go

Q On the sur ace?

A under. Yeah, sur ace. Yeah, we don't go
underneath, no.

0 Okay. And did this back loader spread the
soil or you be ore you searched it with the rake in
number 67

A No, that was used or the mound in order to
create that mound.

0 The mound that we see in number 1°7?

A Uh huh. We would select an area, and then he

would start, you know, piling up.

Q And what's happening in number 97
A That is the water truck that I mentioned
be ore. It spreads water to avoid the dirt not to

go to go up in the air, because we need to work
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with the wet dirt.

o) Is this a mound in number 9, or a piece o
the mound?

A Yeah, he he gushes water there 1irst so
that we can work on it, and then that area later.

Q Who is this lady in number 772

A She used to work there with us, but I don't

remember her name.

Q Okay. And is that her also in number 57

A She would come and go. I don't know 1 she
was an inspector. But she used to go there pretty
o ten.

0 But her job was not the same as his (sic)
job?

A No.

Q Okay. What is photograph number 107?

A That's one o the locations where they would
get rid o the debris. So there were like big big

stones and things.

0 Is this stone marked with some kind o paint?
A Yes.

Q And what was the paint or?

A Those marks are there because there was

asbestos there, too.

Q Okay.
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A So there were areas marked.

Q And what's happening in photographs 11
and 127

A Those are the trucks loading. But when that
happens, we were about we were about to leave. At

the beginning we were there when the trucks came; but

once we inished the job, I do know that they had to

take that mound the mound away rom there.

Q Okay.

A They had to take the dirt, the mound o dirt,
away .

Q And when you were there, how many trucks were

coming to the site?

A Well, I wouldn't know. I never counted that.
That was not my job. But I know that there were about
10 to 12. The thing is that by the time they would
have to load and unload and come back actually, to
be honest, I really don't know.

At the beginning, there were like one or twoj;
but then again, since they took so long rom going and
coming, there was a big you know, a long distance.
There were about 10 or 12. I don't know. I never
dealt with that, so I don't.

Q Does the asbestos look di erent a ter a

rain?
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A No, it didn't look di erent; it's Jjust, it
was very easy to locate because it's like the rain

cleans it out so you can really see it.

Q Okay.

A You can see it pretty easily.

o) And you were trained to identi y the asbestos
in your in your class?

A Yes, 1in that in that class, yes.

Q In the class, were you also trained in sa ety

or asbestos?

A Uh huh.

Q Yes?

A Yes.

0 And is this the sa ety vest in picture

number 7 that you were given to wear at the job?

A That was not really or our sa ety there;
it's or or or the tra ic, you know, because
there was going to be equipment there. There was
going to be a truck I mean, trucks coming and
going.

Q So or trucks to see you?

A Uh huh.

o) But no equipment was given or a mask or
was let me withdraw.

Was any was any mask did they give you
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a mask or a respirator? Any other body equipment?

A No, they never gave us anything like that.
You see the pictures. That's the way we used to work.
0 Is this your own clothes that you're wearing

at the job?

A Yes, © course.
0 And did they give you any jumpsuit to wear?
A No, no, they wouldn't give us anything. I

you see this picture here

0 Number 5, yeah, I see.

A that lady, she's wearing her own clothes.
She's just, you know, using equipment like a routine.
But that actually doesn't solve anything.

Q Did you wash your clothes in your own washing
machine at home?

A @) course.

0 So the clothes you wore at the job site you
wore home, and then you washed them in your own home?

A Yeah, I would drive in my own car with those

clothes and would go.

Q Okay.
A The only thing that we would remove was
were our boots, because we were yeah, there was

like water, and, you know, we had to use boots or 1it.

0 And did you leave your boots at the job site,
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or in your truck? What happened to the boots?
A In my trunk.
Q Okay.
THE COURT REPORTER: Trunk or truck?
THE INTERPRETER: Trunk.

BY MR. BROOKES:

Q Was another worker there named Elvin?
A Yes.

Q And they call him Elvin Cuba?

A Cubille.

THE INTERPRETER: Cubille, C U B I L L E.
BY MR. BROOKES:

0 Okay. And how many workers were there?

A We were always at least three there.

There was a week that Cubille just couldn't make it,
so they brought another guy. But I don't remember his
name. At the end, 1 I remember correctly, we were
two, only, Salvador and I.

0 Could you describe or me how you did the
job, and what you would do when you ound the
asbestos?

A Our Jjob there was just to 1ind asbestos, just
to prove that there was asbestos there.

Q So did you use your rake and look with your

eye?
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A Yes. Well, vyeah, we kind o raked the dirt
around, and then we would ind it.
0 And when you ound it, did you put a lag in

the ground?

A No, I would pick it up. We would put it in a
bag, and we we would take we would take it
and back then, we didn't have that little house

there, or tent, and we would just leave it there,

SO or the inspectors to take a look at. We would
put it in a special bag or asbestos and we would tie
it up.

Q How would they know which piece o asbestos
came rom where on the site?

A It would depend on the area we were working
on. For example, 1 we were working in a speci ic
place, we would be raking around, and then we would
select. But we were always concentrated in this area,
a little bit over here, a little bit over there. But
it was just the whole area.

o) But they didn't record on the bag, it was

ound in like sector A 17

A No.
Q Okay. Were all the samples mixed together?
A Yes.

Q Okay.
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A Yeah, we would or example, I would start,
you know, gathering parts and put them all in the bag.
Once the bag was ull, I would just close it and would
start with another one.

0 And so 1 asbestos was ound in that
location, then the equipment would come and push it
into the mound; is that what happened?

A Yes, yes, 1 we were working in a speci ic
area, once we could prove somehow that there was
asbestos there, we would bring everything together to

the mound, yeah.

Q Was there just one mound, or many mounds?

A Just one.

0 Okay. And that's in shown in number 17?

A Yeah, Jjust one mound.

Q Now, it looks like that there's some grass
growing on the mound. Was there grass always growing

on that mound?

A Yes, because we stopped at some point. I
wouldn't I wouldn't be able to tell you or how
long: one week, two weeks. But, yeah, it was halted.

And a ter a while we started again, a ter we were told
that, well, they were going to take that mound away.
Q So i1s 1t correct to say in the beginning

there was no grass; but then a ter you stopped, there
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was enough time or the vegetation to grow, and then

you started up again?

A Uh huh, si.

0 Did he (sic) ever 1ind pipe ragments?

A That's what asbestos is.

0 Okay. What was the biggest piece that he
(sic) ound? Can he show in his hand?

A Like this big, smaller, smaller, until up

to this size.

Q

A

in order

order to

Q

area?

A

So no more than a couple o hands ull?

Yes.

Okay. All the way down to the ground up
ee grinds?

Yes.

Was there cattle or cows in the site?

Yes, yeah, we have to kind o scare them away
to work. Yeah, we had to scare them away in
be able to work.

Would they ever walk right through your work

Oh, yeah, o course. Because they knew

vegetation, you know, it was

THE COURT REPORTER: I'm sorry?

THE WITNESS: They knew vegetation that grew

up there, it was very yummy or them. So I'm
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saying, 1 I'm contaminated, those poor animals

are very contaminated, too, because they were

there with us all the time. In the morning when
we got there, we had to scare them away all the
time.

BY MR. BROOKES:

0 Did they lock the area with a ence?

A No, it's totally way open. When we scare
them away, they would come to this area right where
the the vegetation is right here. Because, you
know, there was shade there, so

Q Did you ever see anyone, any people, on the
site, or evidence that kids were using it when you

weren't working?

A No.

0 Any ATV bikes?

A No.

Q Okay. Any armers?

A No, no. Everybody that I saw there was

related to the job somehow.

Q Okay. Was there anyone cutting grass in the
area?
A No. The truck guy, or example, he used to

work there without protection at all, the one that

moved the mound, or, you know, removed dirt or stu
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How do yo

bathr

done.

u call this this this here?

THE INTERPRETER: Don't ask me.

THE WITNESS: You mentioned the name be ore.
MR. BROOKES: I'm going to take a ive minute

oom break. I'll be right back. We're almost

(A break was held.)

BY MR. BROOKES:

Q

A

Q

Is Salvador Nava, was he your supervisor?
Yes.

Did Salvador Nava ever tell you not to go

outside your area to look or asbestos?

A He used to tell us that the area o work was
that speci ic concentrated in that area.

Q Were you allowed to go to other portions o
the property outside your work area to look or

asbestos?

A

Q

No, we had to work in a speci ic area.

And how about were you allowed to look on

the roadways, the dirt roads that came into this work

area?

A

Q

health as

A

No, just in this area only.
Okay. Do you have any concerns or your own
a result o working on this site?

Well, yes, yes, O course. Actually, I need
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to see a specialist because it's been our months
about our months since I started to kind o have 1like
a cough, a constant cough, like a cold that never goes
away. But i1it's not a cold; it's just coughing and
coughing and coughing.

o) Okay. And he's he has have you been
tested yet?

A I'm in the process to be seen by a lung
specialist.

0 Okay. When you le t this site on your very
last day, was the site cleaned up then?

A When we withdrew rom the area, there were
only trucks there, trucks to remove the mound o dirt.

0 Did you ever go back a ter the trucks removed
the mound o dirt?

A No, I didn't come back go back a ter that.

o) Did any o the other workers you worked with
go back, a ter the mound was removed, to see 1 the

asbestos was all gone?

A I don't know what Salvador did, because we
was you know, he was in charge in that company.
But I don't know. The other guys were not documented,

undocumented, so

0 Undocumented in terms o asbestos

certi ication?
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A
countries
Q
A
Q
Cu Cub
A
the other
Q
this repo
A
some poin
it, or th
Salvador

Q

Schook?

A
Q
report.

A

Q

No,

Oh, undocumented
Yes.
And who

Elvis (sic)?

Elvin Cubille.

guy .

which were those guys?

that they were sent back to their

or alien status?

Was that

I don't remember the name o

They are back to their countries.

I think there's one other name mentioned in

rt. Let me see 1

Yeah, there were other

t. Because

I can

couldn't make 1it, so

ind 1it.

guys working there at

like one day Elvin couldn't make

but

a man named Michael

e other guy

and I, we were always there.
Okay. Do you remember

No.

Okay. Leigh Simmons?

No, I don't remember.

That's okay.
It's been it's been
I'm just checking some
A Sherrill Culliver?

No.

Okay.

years, you know.

names that are on the

Do you know an Eric Goeller?
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A

boss.

Q

I do remember Salvador because he was our

Okay. Do you remember anyone named Eric

Goeller, G O E L L E R?

A

BY MR.

Q

sure.

Q

Is that an inspector?

I think some kind o

Yeah, that sounds amiliar.

Maybe a sampler. Like a sampler, maybe?

Uh huh.

Someone named Robbie?

THE INTERPRETER: What's the name?
BROOKES :

Robbie, 1like Rob, Robbie, Robbie.

Simmons?

A

A

Q

I I might remember. But, no, I'm not
Okay. Is the woman in picture 5 Leigh
She might be. I don't remember her name.
Okay. Did you ever see

And she speaks English only, so
Did you ever see the owner o the property?
No.

Do you know where the asbestos in the trucks

was going?

A

I heard that supposedly they would be
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taken they used to take them to Okeechobee, a
speci ic location where it was supposed to be taken
to. There were only two locations where they could
get rid o the contaminated product, like in Daytona
or Okeechobee.
Q Okay. Is there anything else you remember
about the time you were working there?
A I don't remember much more. It's been so
long.
MR. BROOKES: Okay. I think that's it.
Thank you very much.
(Examination Under Oath concluded at

6:48 p.m.)
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CERTIFICATE OF OATH

STATE OF FLORIDA)

COUNTY OF LEE)

L,

the undersigned authority, certi y that

KATHERINE ORTEGA personally appeared be ore me and was

duly sworn.

WITNESS my hand and o

o) June,

2016.

(s 75 luae

icial seal this 27th day

Christi K. Cole

Notary Public State o Florida

My Commission No:

EE 860147

Expires: February 15, 2017

Personally Known:

Yes

OR Produced Identi ication:

Type o

Identi ication Produced:
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CERTIFICATE OF OATH

STATE OF FLORIDA)

COUNTY OF LEE)

I, the undersigned authority, certi y that
ALFREDO PEREZ CASTILLO personally appeared be ore me
and was duly sworn.

WITNESS my hand and o icial seal this 27th day

o June, 2016.

(s 75 luae

Christi K. Cole

Notary Public State o Florida
My Commission No: EE 860147
Expires: February 15, 2017

Personally Known:

OR Produced Identi ication: Yes

Type o Identi ication Produced: FLL ID Card
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REPORTER'S EXAMINATION UNDER OATH CERTIFICATE

STATE OF FLORIDA)

COUNTY OF LEE)

I, Christi K. Cole, Certi ied Pro essional Court
Reporter and Notary Public in and or the State o
Florida at Large, certi y that I was authorized to and
did stenographically report the Examination Under Oath
o} ALFREDO PEREZ CASTILLO; that a review o the
transcript was not requested, and that the transcript
is a true and complete record o my stenographic
notes.

I urther certi y that I am not a relative,
employee, attorney, or counsel o any o the parties,
nor am I a relative or employee o any o the parties'
attorneys or counsel connected with the action, nor am

I inancially interested in the action.

DATED this 27th day o June, 2016.

(o 75 uae

Christi K. Cole, Court Reporter
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Site A=Removed contaminated pile
Site B=Suspected crusher location

O =Sample Location
S Esherminch . =Sample #9: Positive for Chrysotile & Crocidolite
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f i Photo 1. Tex Development site Bonita Springs, FL.. AMRC Photo 2. Tex Development site; South / East berm.
- project # 09-071616-AC

g hoto 3. Contaminanted pile and area warning signs.

) PHoto 6. Loader spreading soil to be survyed for asbestos
fragments.

Photo 5. Decontamination and Re-hydration station.
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Photo 7. Workers utilizing hand tools to survey soil for Photo 8. Workers surveying soil for asbestos fragments.
asbestos fragments.

Photo 10. Asbestos fragments identified and removed.

\ 1 Photo 11. Contaminated soil disposed of in transport truck. ‘ Y/ Photo 12. Waste manifest given to each truck leaving the site,
and recorded daily.
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

May 1, 2017

Return Receipt Requested In Reply Refer to:
Certified Mail # 7015 3010 0001 1267 5553 EPA No: 46R-16-R4
Ralf Brookes, Esq.

Attorney for IPASS, Inc.
1217 E Cape Coral Parkway #107
Cape Coral, FL 33904

Certified Mail#: 7015 3010 0001 1267 5560
Matthew Farmer, Esq.

Farmer & Fitzgerald, P.A

102 W. Whiting St. Suite 501

Tampa, FL 33602

Re: Rejection of Administrative Complaint

Dear Mr. Brookes and Mr. Farmer:

On September 22, 2016, the U.S. Environmental Protection Agency (EPA), External Civil Rights
Compliance Office (ECRCO) received your complaint alleging that the Lee County School
District in Bonita Springs, Florida has violated Title VI of the Civil Rights Act of 1964 by siting
a new Title I high school that has a predominately minority student population (more than 50%
Hispanic and Black) on a parcel of land that is contaminated by asbestos and diesel fuel, and that
is located next to an extremely high-volume traffic roadway (I-75) generating additional air
pollution. ECRCO has determined that it cannot accept your administrative complaint for
investigation because it does not meet the jurisdictional requirements described in EPA’s
nondiscrimination regulation. As a result, this case is closed as of the date of this letter.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
discrimination complaints to determine acceptance, rejection, or referral. 40 C.F.R.

§ 7.120(d)(1). To be accepted for investigation, a complaint must meet the jurisdictional
requirements described in the EPA’s nondiscrimination regulation. First, the complaint must be
in writing. 40 C.F.R. § 7.120(b)(1). Second, it must describe an alleged discriminatory act that,
if true, may violate the EPA’s nondiscrimination regulation (i.e., an alleged discriminatory act
based on race, color, national origin, sex, age, or disability). Id. Third, it must be filed within





Mr. Ralf Brookes
Mr. Matthew Farmer Page 2

180 days of the alleged discriminatory act. 40 C.F.R. § 7.120(b)(2). Finally, it must be filed
against an applicant for, or recipient of, EPA financial assistance that allegedly committed the
discriminatory act. 40 C.F.R. § 7.15.

After careful consideration, ECRCO has concluded that it cannot accept your complaint for
investigation because Lee County School District is not an applicant for, nor a recipient of, EPA
financial assistance. Therefore, ECRCO is closing this complaint as of the date of this letter. On
April 17,2017, ECRCO Case Manager, Ericka Farrell, contacted Mr. Brookes by telephone to
inform him that ECRCO is closing this complaint due to lack of jurisdiction over Lee County
School District. During the course of that conversation with Ms. Farrell, Mr. Brookes indicated
that he may be filing a new complaint against a potential EPA recipient that was identified, but
not named, in this current complaint that is being closed. ECRCO will act upon that complaint
once it is received.

If you have any questions about this letter, please contact Ericka Farrell, Case Manager, at (202)
564-0717, by e-mail at farrell.ericka@epa.gov or by mail at U.S. EPA, Office of General
Counsel, External Civil Rights Compliance Office, Mail Code 2310A, 1200 Pennsylvania

Avenue, N.W., Washington, D.C. 20460.
Sincerely, %

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

eo! Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office

Vickie Tellis

Acting Assistant Regional Administrator
Deputy Civil Rights Official

U.S. EPA Region 4
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE

OFFICE OF GENERAL COUNSEL
May 1, 2017
Return Receipt Requested In Reply Refer to:
Certified Mail #: 7015 3010 0001 1267 5492 EPA No: 46R-16-R4

Dr. Gregory K. Adkins
Superintendent

The School District of Lee County
2855 Colonial Blvd.

Fort Myers, FL 33966

Re: Rejection of Administrative Complaint

Dear Dr. Adkins:

On September 22, 2016, the U.S. Environmental Protection Agency (EPA), External Civil Rights
Compliance Office (ECRCO) received a complaint alleging that the Lee County School District
in Bonita Springs, Florida has violated Title VI of the Civil Rights Act of 1964 by siting a new
Title I high school that has a predominately minority student population (more than 50%
Hispanic and Black) on a parcel of land that is contaminated by asbestos and diesel fuel, and that
is located next to an extremely high-volume traffic roadway (I-75) generating additional air
pollution. ECRCO has determined that it cannot accept this administrative complaint for
investigation because it does not meet the jurisdictional requirements described in EPA’s
nondiscrimination regulation. As a result, this case is closed as of the date of this letter.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
discrimination complaints to determine acceptance, rejection, or referral. 40 C.F.R.

§ 7.120(d)(1). To be accepted for investigation, a complaint must meet the jurisdictional
requirements described in the EPA’s nondiscrimination regulation. First, the complaint must be
in writing. 40 C.F.R. § 7.120(b)(1). Second, it must describe an alleged discriminatory act that,
if true, may violate the EPA’s nondiscrimination regulation (i.e., an alleged discriminatory act
based on race, color, national origin, sex, age, or disability). Id. Third, it must be filed within
180 days of the alleged discriminatory act. 40 C.F.R. § 7.120(b)(2). Finally, it must be filed
against an applicant for, or recipient of, EPA financial assistance that allegedly committed the
discriminatory act. 40 C.F.R. § 7.15.

After careful consideration, ECRCO has concluded that it cannot accept this complaint for
investigation because Lee County School District is not an applicant for, nor a recipient of, EPA
financial assistance. Therefore, ECRCO is closing the complaint as of the date of this letter. On
April 17, 2017, ECRCO Case Manager, Ericka Farrell, contacted a representative for





Dr. Gregory K. Adkins Page 2

complainants by telephone to inform him that ECRCO is closing this complaint due to lack of
jurisdiction over Lee County School District. During the course of that conversation with

Ms. Farrell, the representative indicated that he may be filing a new complaint against a potential
EPA recipient that was identified, but not named, in this current complaint that is being closed.
ECRCO will act upon that complaint once it is received.

If you have any questions about this letter, please contact Ericka Farrell, Case Manager, at (202)
564-0717, by e-mail at farrell.ericka@epa.gov or by mail at U.S. EPA, Office of General
Counsel, External Civil Rights Compliance Office, Mail Code 2310A, 1200 Pennsylvania
Avenue, N.W., Washington, D.C. 20460.

Sincerely,

L e ke

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

co; Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office

Vickie Tellis

Acting Assistant Regional Administrator
Deputy Civil Rights Official

U.S. EPA Region 4
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December 19, 2016 CIVIL RIGHTS

Return Receipt Requested In Reply Refer to:
Certified Mail #: [SISIEIEETE EPA File No: 48X-16-R6

Woodville, Texas [N

Re: Closure of Administrative Correspondence

B (b) (6) Privacy)

On September 23, 2016, the U.S. Environmental Protection Agency (EPA), Office of Civil
Rights (OCR) received your inquiry regarding the injection of flotation foam for a boat building
business. Please note that the EPA Office of Civil Rights is responsible for enforcing several
civil rights laws which together prohibit discrimination on the bases of race, color, national
origin (including limited English proficiency) sex, disability, and age by recipients of federal
financial assistance. As your correspondence does not raise a claim of discrimination with which
this office can assist, OCR is closing this matter as of the date of this letter.

In response to your questions as to whether EPA has noted any environmental hazards or
whether it regulates the injection of floatation foam for boats, EPA provides information about
acceptable alternatives to be used in marine flotation foam under the Significant New
Alternatives Policy (SNAP) at the Stratospheric Protection Division website
hitps://www.cpa.gov/snap/substitutes-rigid-pol yurethane-marine-flotation-foam OCR suggests
contacting that EPA division directly with any questions you may have. The SNAP Coordinator
can be reached at (202) 564-7768, or ask to speak with Chenise Farquharson. You may also
reach the SNAP program by mail at U.S. EPA Stratospheric Protection Division, Mail Code
6205T, 1200 Pennsylvania Avenue, NW Washington, D.C. 20460.

The website https://www.cpa.gov/snap/overview-snap provides an overview of the SNAP
program and this contact information. SNAP implements section 612 of the amended Clean Air
Act 0f 1990. According to hutps:/www.epa.gov/snap/snap-regulations, this requires EPA to
“evaluate substitutes for the ozone-depleting substances to reduce overall risk to human health
and the environment. Through these evaluations, SNAP generates lists of acceptable and
unacceptable substitutes for each of the major industrial use sectors. The intended effect of the
SNAP program is to promote a smooth transition to safer alternatives.”






You may also wish to contact the Texas Commission on Environmental Quality (TCEQ). TCEQ
may be able to provide you with additional information relating to your inquiry, Jack
Holsomback is the Small Business and Local Government Compliance Specialist at TCEQ for
Region 5, which includes Woodville, Texas (Tyler County). His phone number is (903) 535-
5158. He may be reached by mail at 2916 Teague Drive, Tyler, Texas 75701-3734.

Page 2

If you have any further questions about this correspondence, please contact Jonathan Stein, Case
Manager, at (202) 564-2088, by e-mail at srein jonathan@epa.gov or by mail at U.S. EPA Office
of Civil Rights, Mail Code 1201A, 1200 Pennsylvania Avenue, NW, Washington, D.C. 20460.

cCl

Elise Packard
Associate General Counsel
Civil Rights & Finance Law Office

Samuel Coleman

Deputy Regional Administrator
Deputy Civil Rights Official
U.S. EPA, Region 6

Betsy Shaw

Deputy Assistant Administrator
Deputy Civil Rights Official

U.S. EPA, Office of Air and Radiation

Sincerely,

Lilian 8. Dorka
Acting Director
Office of Civil Rights
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Federal recipients of transportation funds have been empowered to self-regulate and develop outreach
and reporting methods without specific REQUIRED parameters which would assure compliance and
accuracy, currently lacking. The attached two documents provides a brief summary and includes an
Environmental Justice and Title VI complaint recently filed with specifics and public documents for
support. Reform to reporting, compliance documentation and language changes are necessary to
implement the intent of the law and guidelines established by NEPA. Unfortunately when laws like
MAP21 are passed and State recipients are allowed to disregard NEPA oversight to streamline
initiatives outlined in MAP21, these problems become even more convoluted.
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February 12, 2016

Attention EPA committee

Changes and reform is much needed to assure the intent of the law is followed and protection measures
to those subjected to EJ and Title VI issues will be implemented and enforced as intended. My
community has been plagued by actions during an FHWA/DOT INDOT process to develop a new
transportation project which has caused considerable disregard for the application and intent of the
regulations you are trying to implement. This program is riddled with loop holes which allow these
processes to continue without regard for the civil rights of the citizens impacted as well as supporting
methods which do not protect or promote environmental justice concerns. Specific to our issue is a
community which has been blindsided by incorrect serious EJ disregards; inadequate public notices,
non-engagement of public officials, disregard for EJ and Title VI requirements to allow our community a
voice in a federal funded project called 169, Section 6. Allowing an agency to develop and implement
their own programs without enforcing adequate methods of compliance have left those these laws are
designed to protect, disregarded and lost in the loophole. Discrimination and problems continue
because of the inadequate reporting oversight, quality assurance, and lack of enforceable compliance
methods when rules are only suggestions. Please change the current policy!

How could this happen, you might ask, with all of the rules regulations, guidelines and manuals
produced to assure these discriminations could not occur? Please consider these:

1. Allowing an agency to self-police and establish policies not in concert with the intent of national
oversight. In the 2015 Federal Highway Administration Environmental Justice Reference Guide
on page 15 the statement “Agencies may make their own determinations and assumptions to
identify persons or populations and then document their assumptions in planning and
environmental documents.” ( See # 5 below for further details) This is only one of many “softly”
written guidelines that support and condone an agencies disregard or manipulation of
programs. Verbiage throughout guidance documents use words like MAY, SHOULD, DEVELOP
INTERNAL METHODS — The crux of the problem is that guidance documents allow for arbitrary
interpretations. Although considerable suggestions and references are identified to prevent EJ
injustices by involving the many planning agencies(MPO, STP, Etc) these oversight agencies are
not a part of the early planning stages which leave those entitled to EJ and Title VI participation
and engagement to fall through the cracks. This vague wording and casual reference does not
provide the specific oversight and guidance federal agencies need as is evident by the issues at
hand now. Establish Federal RULES for all agencies, enforce COMPLIANCE, establish SEVERE
PENTALTIES, and remove internal SELF-POLICING.

2. Not establishing a proactive compliance review and reporting method which insures a reporting
agency is reporting the facts. As we reviewed documents submitted to NEPA regarding public
outreach and engagement it was obvious that no detail was required. Only statements and





statistic numbers — total number of programs, efforts, programs. This information was and
continues to be inaccurately reported specific to a project in our community I-69 section 6.
When the document is read, it appears as though adequate measures were taken — but without
out facts, a spread sheet with specific milestone or reportable dates along with details are
needed for an accurate determination of compliance. Too much is left up to each project to
develop their own reporting a compliance documents. Standardize documents and reports for
all projects, by EPA not the agency receiving the funds.

Establishment of arbitrary deadlines for reporting problems. This is critical to understanding the
scope and magnitude of project manipulation; by the time we learn of an issue we have
exceeded the time allowed to report the problem. Eliminate deadlines!

Not having a real time liaison of the federal government to address immediate compliance
questions, compounds the problem. As a brief example, in a recent public meeting to discuss
route issues NO ATTEMP WAS MADE TO reach out to those which would be impacted by these
decisions. We requested attempts be made to reach out to LEP, ethnic, low income, and EJ
areas which do not have access to the internet or paper. Even the most basic request to have
an option on the phone system to direct LEP or other demographics to another method to reach
out. These were all denied. When the project manager was asked what efforts were made to
reach out and engage these demographics we were informed there was none done nor were
they required to until after decisions are made about where the routes will go. This
conversation is document in writing and will be included in supportive attachments by one
citizen when they file their comments. It was not until a week after the meeting any material
was made available in Spanish — and it was brief, incomplete and not public. Projects should
have an outside agency liaison with EPA to address questions and receive answers. In our
project, there is no one who can help. We can write comments — but there is no method to
return answers! This process is not proactive in preventing problems, regardless of
demographics. We have no communications process for other than English speaking citizens
with computers or phones, but help or responses are not available regardless.

Reporting incorrect or subjective data, not objective data! When INDOT was asked specifically
how they were obtaining their demographics | was directed to a form passed out in public
meetings, and only available in English on their web link. | asked why the questions asked were
presented in such a manner that incorrect data would be reported (example age — they do not
list 60 and above but combine 65 and under which would report age demographics other that
directed by EJ) | also asked why this does not ask LEP or Nationality questions. | was told this
was the approved NEPA form. EPA can refer to information obtained 15 years ago, not current
nor representative of issues at hand. Look at the specifics of our 169 project. Demographics,
Water, air, flora and fauna information used to refine route selection to the best options was
grossly misrepresented. A tighter window of data validity would require updated reporting of
facts. Again, relating to No.4 above, we have no method to report problems or ask for
intervention when we see problems occurring. As an example for 169 section 6 INDOT stated
they asked the members of the CAC committee to identify persons and populations and had
circulated a survey. Considering INDOT hand selects the members of the CAC, did not include
members from impacted areas until after decisions were made, and that those selected did not
represent any community organization which might have this information — they system is
flawed. There should be clear and concise requirement to identify, engage and include





appropriate demographics. When the funded agency is also the one developing their own
guidelines and reporting methods, injustices occur. In our instance of transportation planning,
INDOT determined there was no need to comply with early on interactions until a final plan was
developed. Although this may be optimal for budgeting, it prevents those most subject to
impacts to be a part of the early planning — where alternative routes might go. Language is
vague and nonspecific for all types of transportation projects. EPA should identify specific
outreach and engagement criteria and require documentation from county or community
leaders to confirm adequate attempts were made. Identify a time window that data can be
used - Lingering projects are positioned to violate EJ and Title VI requirements -“ A tier 1 was
done in SOME areas 15 yrs ago”. Laws have changed, current assessments specific to EJ is
grossly needed for early stage development. The canned answer is, we will reevaluate during
the Tier 2 in the EIS — Routes and decisions are made based on bad or old information
presenting the alternative routes process to advance substandard choices with major impacts
to EJ. These decisions are made because end users like INDOT are empowered to make their
own rules and is allowed to present data in a manner that is misleading and subjective.
Develop mandatory procedures, policies, reporting and disclosure methods that allow citizens
to review the real facts!

Although there are guidelines an entity like INDOT should follow, the current system does not
provide for program quality assurance or compliance approvals at all development stages. Agencies
are allowed to develop their own requirement. Biased involvement of stake holders and agency
involvement, which is supposed to provide protection of these civil and environmental rights, have
and are continuing during this federal project. Regulatory documents are not inclusive of the full
scope of oversight and reporting critical to protect our rights. Yes a document may say a survey of
privately owned property requires notice prior to implementation, but it does not identify a time
range. Currently notification could have occurred 4 years ago, time frame and limits are inadequate.
Documents need to be refined to restrict the scope of public engagements and notifications.

This INDOT 169 project for section 6 has been the perfect storm; MAP 21 negated regulatory
requirements of NEPA (per INDOT); preliminary studies critical to protect our community and lands
regarding Title VI and EJ which should be identified in Tier 1 — were disregarded as no Tier 1 was
required; No State transportation plan, no MPO, no planning agency intervening on our behalf was
engaged because INDOT deemed their participation not required until the final routes were
approved.

Yes INDOT is meeting EJ and Title requirements by conducting training — but this project has failed to
implement the intent and actions necessary to assure our communities rights. The current system
has failed, this federal agency has been empowered to make their own regulations, implement what
is best for the project and continues to demonstrate a lack of respect or support of methods to
allow early engagement and considerations critical to assure Environmental Justice and Title VI
rights are a part of the greater picture.

Changes to the EPA regulations are critical to correct these oversights. Implement ongoing quality
assurance and regulatory involvements that includes factual specific data and project planning
documents that can be reviewed and signed off on prior to allowing the next stage of development.
The FDA has a great method in place to assure product and drug safety development. Similar





compliance techniques and audits could be incorporated to protect projects of this nature.
Implement a hot line and method to report issues or ask questions outside of the current system.
Currently, there is only a method to file a complaint — there is no system in place for a person to call
and ask for help to understand what is going on or to report a concern before it becomes a problem.

It is time to empower and assure the citizens that their rights cannot be disregarded by this federal
process. Implementing changes addressed in the proposed EPA regulations will be a good step in
this direction. Engage local civilians in the process of compliance. Eliminate a federal agencies
influence in projects which allows them to hand pick and appoint those who are supposed to
represent the community on community action committees. Reporting, accountability, compliance,
and community engagement is critical to assuring federal projects are conducted with consideration
to those who call this home and pay the taxes to support these projects.

The Greater Mooresville Area Committee was established to represent and inform citizens near
northern Morgan County in Indiana regarding the processing surrounding the unexpected route
changes which will impact our community during a federal highway project called 1-69 Section 6.
We are over 1,000 voices strong and on their behalf, file the above comments to be reviewed. The
processes which continue to allow this federal program to blindside a community and disregard the
EJ and Title VI Civil rights must change. We say enough is enough, please enact changes to assure
any federal program follows guidelines and is developed to protect the rights of all.
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May 19, 2017

In Reply Refer to:
EPA File No: 49X-16-R5

Re: Rejection and Referral of Administrative Correspondence

-

On February 25, 2016, the U.S. Environmental Protection Agency (EPA) External Civil Rights
Compliance Office (ECRCO) received your comment in response to the Notice of Proposed
Rulemaking to Amend EPA’s Nondiscrimination Regulation. At that time, you attached to your
comments a document alleging that an Indiana Department of Transportation (INDOT) project is
not in compliance with Title VI of the Civil Rights Act of 1964. ECRCO cannot accept your
complaint for investigation because it does not meet the jurisdictional requirements set forth in
EPA’s nondiscrimination regulation. As a result, this case is closed as of the date of this letter.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of each
administrative complaint for acceptance, rejection, or referral. To be accepted for investigation,
a complaint must meet the jurisdictional requirements described in EPA’s nondiscrimination
regulation. First, it must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, the complaint must
describe an alleged discriminatory act that, if true, would violate EPA’s nondiscrimination
regulation (i.e., an alleged discriminatory act based on race, color, national origin, age, sex, or
disability). Id. Third, it must be filed within 180 days of the alleged discriminatory act. See 40
C.F.R. § 7.120(b)(2). Finally, the complaint must be filed against an applicant for, or recipient
of, EPA assistance that allegedly committed the discriminatory act. See 40 C.F.R. § 7.15.

On September 28 2016, Brittany Martinez, ECRCO Case Manager, contacted you to clarify
whether you intended to file a complaint concerning the issue you raised with your comment.
Based on your email response to her that same day, we understand that you do wish to file a
complaint. Specifically, your email response states that it was your “understanding that the
forms [you] filed would facilitate the Title VI complaint to be initiated” and that “INDOT
continues with their administrative policies putting others at disadvantages for the same reasons
identified with no champion for Title VI impacted citizens.” After careful review, ECRCO is
rejecting your complaint for investigation because it is against INDOT, which is not a recipient
of EPA assistance.





However, it is ECRCO’s understanding that the U.S. Department of Transportation, Federal
Highway Administration (FHWA) may have jurisdiction over the matter you complained about
in your comment. Accordingly, this matter is being referred to FHWA for appropriate action. A
copy of the letter of referral to FHWA is enclosed. The contact person at the FHWA is

Ms. Nichole McWhorter, Federal Highway Administration, U.S. Department of Transportation,
Office of Civil Rights, 1200 New Jersey Avenue, S.E., 8" Floor E81-105, Washington, D.C.
20590.

If you have any questions regarding this letter, please contact Brittany Martinez at (202) 564-
0727 or by mail at the U.S. EPA External Civil Rights Compliance Office (Mail Code 2310A),
1200 Pennsylvania Avenue, N.W., Washington D.C. 20460-1000.

Sincerely,

L Py

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

Enclosure

o Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office

Cheryl Newton

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
EPA, Region 5










Ms. Nicole McWhorter Page 2

If you have any questions regarding this letter, please contact Brittany Martinez at (202) 564-
0727 or by mail at the U.S. EPA Office of Civil Rights (Mail Code 1201A), 1200 Pennsylvania
Avenue, N.W., Washington D.C. 20460-1000.

Sincerely,

AL LA

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

Enclosure

ce: Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office

Cheryl Newton

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
EPA. Region 5
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Certified Mail No.:7015 3010 0001 1267 5638 EPA File No: 49X-16-R5
Nichole McWhorter

Coordination & Compliance Program Manager
Federal Highway Administration

U.S. Department of Transportation

1200 New Jersey Avenue, S.E.

Eighth Floor E81 — 105

Washington, D.C. 20590

Re: Referral of Administrative Correspondence

Dear Ms. McWhorter:

On February 25, 2016, the U.S. Environmental Protection Agency (EPA) External Civil Rights
Compliance Office (ECRCO) received a comment in response to the Notice of Proposed
Rulemaking to Amend EPA’s Nondiscrimination Regulation. The commenter,
included a document alleging that an Indiana Department of Transportation (INDOT) project is
not in compliance with Title VI of the Civil Rights Act of 1964. As INDOT is not a recipient of
EPA financial assistance, ECRCO lacks jurisdiction over this matter and has closed this
complaint as of the date of this letter.

Based on correspondence on April 7,2017, between Brittany Martinez, ECRCO Case Manager,
and Kevin Ressler, National Title VI Coordinator for the U.S. Department of Transportation
Federal Highway Administration (FHWA), it is ECRCO’s understanding that FHW A may have
jurisdiction over the matters alleged by/IEIENEE Accordingly, we are referring this matter
to your office for appropriate action. A copy of ECRCO’s closure letter tcﬁand a
copy of her original comment and email exchange with EPA are enclosed. We have notified

ﬁthat her complaint has been forwarded to FHWA for appropriate action and have
provided her your contact information.





Ms. Nicole McWhorter Page 2

If you have any questions regarding this letter, please contact Brittany Martinez at (202) 564-
0727 or by mail at the U.S. EPA Office of Civil Rights (Mail Code 1201A), 1200 Pennsylvania
Avenue, N.W., Washington D.C. 20460-1000.

Sincerely,

e =

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

Enclosure

oc; Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Oftice

Cheryl Newton

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
EPA, Region 5










February 12, 2016

Attention EPA committee

Changes and reform is much needed to assure the intent of the law is followed and protection measures
to those subjectad to E) and Title VI issues will be implemented and enforced as intended. My
community has been plagued by actions during an FHWA/DOT INDOT process to develop a new
transportation project which has caused considerable disregard for the application and intent of the
regulations you are trying to implement. This pragram is riddted with loop holes which aliow these
processes to continue without regard for the civil rights of the citizens impacted as well as supporting
methods which do not protect or promote environmental justice concerns. Specific to ourissueis a
community which has been blindsided by incorrect serious E) disregards; inadequate public natices,
non-engagement of public officials, disregard for £) and Title VI requirements to allow our community a
voice in a federal funded project called 169, Section 6. Allowing an agency to deveiop and implement
thair own programs without enforcing adeguate methods of compliance have left those these laws are
designed to protect, disregarded and last in the Jocophole. Discrimination and problems continue
because of the inadequate reporting oversight, guality assurance, and lack of enforceable compliance
methods when rules are only suggestions. Please change the current policy!

How couid this happen, you might ask, with all of the rules regulations, guidelines and manuals
produced to assure these discriminations could not occur? Please consider these:

1. Allowing an agency to self-police und establish policies not in concert with the intent of nationa!
oversight. In the 2015 Federal Highway Administration Environmental Justice Reference Guide
on page 15 the statement “Agencies may make their own determinations and assumptions to
identify persons or populations and then document their assumptions in planning and
environmental documents.” ( See # 5 below for further details) This is only one of many “softily”
written guidelines that support and condone an agencies disregard or manipulation of
programs. Verhiage throughout guidance documents use words like MAY, SHOULD, DEVELGP
INTERNAL METHODS — The crux of the problem is that guidance documents allow for arhitrary
interpretations. Although considerable suggestions and references are identified to prevent El
injustices by invoiving the many planning agencies(MPO, STP, £tc} these oversight agencies are
not a part of the early planning stages which leave those entitled to E) and Title VI participation
and engagement to fali through the cracks. This vague wording and casual reference does not
provide the specific oversight and guidance federal agencies need as is evident by the issues at
hand now. Fstablish Federal RULES for all agencies, enforce COMPLIANCE, establish SEVERE
PENTALTIES, and remave internal SELF-POLICING.

2. Not establishing a proactive compliance review and reporting method which insures o reporting
agency is reporting the facts. As we reviewed documents submitted to NEPA regarding public
putreach and engagement it was obvious that no detail was required. Only statements and





statistic numbers ~ total number of programs, efforts, programs. This information was and
continues to be inaccurately reported specific to a project in our community i-69 section 6.
When the document is read, it appears as though adequate measures were taken — but without
out facts, a spread sheet with specific milestone or reportable dates along with details are
needed for an accurate determination of compliance. Teo much is left up to each project to
develop their own reporting a compliance documents. Standardize documents and reports for
all projects, by EPA not the agency receiving the funds.

Establishment of arbitrory deadiines for reporting problems. This is critical to understanding the
scope and magnifude of project manipulation; by the time we learn of an issue we have
exceaded the time allowed to report the problem. Eliminate deadlines!

Not having o reol time ficison of the federal government to address immediate compliance
questions, compounds the prablem. As a brief example, in a recent public meeting to discuss
route issues NO ATTEMP WAS MADE TO reach out to those which would be impacted by these
decisions. We requested attempts be made to reach cut to LEP, ethnic, iow income, and EJ
areas which do not have access to the internet or paper. Even the most basic request to have
an option en the phone system to direct LEP or other demographics to another methad to reach
out. These were all denied. When the project manager was asked what efforts were made to
reach out and engage these demographics we were informed there was none done nor were
they required to until after decisions are made about where the routes will go. This
conversation is document in writing and will be included in supportive attachments by one
citizen when they file their comments. 1f was not uniil a week after the meeting any material
was made available in Spanish —~ and it was brief, incomplete and not public. Projects should
have an outside agency liaison with EPA to address guestions and receive answers. In our
project, there is no one who can help. We can write comments - but there is no method to
return answers{ This process is not proactive in preventing problems, regardless of
demographics. We have no communications process for other than English speaking citizens
with computers or phones, but help or responses are not available regardless.

Reporting incorrect or subjective data, not objective data! When INDOT was asked specifically
how they were ohtaining their demographics | was directed to a form passed out in public
meetings, and only available in English on their web link. I asked why the questions asked were
presented in such a manner that incerrect data would be reported {example age — they do not
iist 60 and above but combine 65 and under which would report age demographics other that
directed by E!) 1 also asked why this does not ask LEP or Nationality questions. | was told this
was the approved NEPA form. EPA can refer to information obtained 15 years ago, not current
not representative of issues at hand. Look at the specifics of our 163 project. Demographics,
Water, zir, flora and fauna information used to refine route selection to the best options was
grossly misrepresented. A tighter window of data validity would require updated reporting of
facts. Again, relating to No.4 above, we have no method to report problems or ask for
intervention when we see problems occurring. As an exampie for 169 section 6 INDQOT stated
they asked the members of the CAC committee to identify persons and populations and had
circulated a survey. Considering INDOT hand selects the members of the CAC, did not include
members from impacted areas until after decisions were made, and that those sefected did not
represent any cornmunity organization which might have this information — they system is
flawed. There should be clear and concise requirement to identify, engage and include





appropriate demographics. When the funded agency is also the one developing their own
guidelines and reporting methods, injustices occur. In our instance of transportation planning,
INDOT determined there was no need to comply with early on interactions untii a final plan was
developed. Although this may be optimal for budgeting, it prevents thaose most subject to
impacts to be a part of the early planning —~ where alternative routes might go, language is
vague and nonspecific for all types of transportation projects. EPA should identify specific
outreach and engagement criteria and require documentation from county or community
leaders to confirm adequate attempts were made. ldentify a time window that data can be
used — Lingering projects are positioned to violate EJ and Title Vi requirements — A tier 1 was
done in SOME areas 15 yrs ago”. Laws have changed, current assessments specific to El is
grossly neaded for early stage development. The canned answer is, we wiill reevaluate during
the Tier 2 in the EI$ — Routes and decisions are made based on bad or old information
presenting the alternative routes process to advance substandard choices with major impacts
to El. These decisions are made because end users like INDOT are empowered to make their
own rules and is allowed to present data in a manner that is misieading and subjective.
Develop mandatory procedures, policies, reporting and disclosure methods that allow citizens
to review the real facts!

Although there are guidelines an entity like INDOT shouid follow, the current system does not
provide for prograrn quality assurance or compliance approvals at all development stages. Agencies
are allowed to develop their own requirement. Biased involvement of stake holders and agency
involvement, which is supposed to provide protection of these civil and environmental rights, have
and are continuing during this federal project. Regulatory documents are not inclusive of the full
scope of oversight and reporting critical to protect our rights. Yes 8 document may say a survey of
privately owned property requires notice prior to implementation, but it does not identify a time
range. Currently notification could have occurred 4 years ago, time frame and jimits are inadequate.
Documents need 1o be refined to restrict the scope of public engagements and notifications.

This INDOT 169 project for section 6 has been the perfect storra; MAP 21 negated regulatory
requirements of NEPA {per INDOT); preliminary studies critical to protect cur community and lands
regarding Title V1 and EJ which should be identified in Tier 1 — were disregarded as no Tier 1 was
required; No State transportation plan, no MPQ, no planning agency intervening on our behalf was
engaged because INDOT deemed their participation not required until the final routes were
approved,

Yes INDOT is meeting EJ and Title requirements by conducting training — but this project has failed to
implement the intent and actions nacessary to assure our communities rights. The current sysiem
has failed, this federal agency has been empowered to make their own regulations, implement what
is best for the project and continues to demonstrate a lack of respect or support of methods to
aliow early engagement and considerations critical to assure Environmental Justice and Title Vi
rights are a part of the greater picture.

Changes to the EPA regulations are crifical to correct these oversights. implement ongoing quality
assurance and reguiatory involvements that includes factual specific data and project planning
dacuments that can be reviewed and signed off on prior to allowing the next stage of development.
The FDA has a great method in place to assure product and drug safety development. Simitar
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May 19, 2017
Return Receipt Requested In Reply Refer to:
Certified Mail No.: 7015 3010 0001 1267 5713 EPA File No: 49X-16-R5

Joe McGuinness

Commissioner

Indiana Department of Transportation
100 North Senate Avenue
Indianapolis, IN 46204-2251

Re: Referral of Administrative Correspondence

Dear Commissioner McGuinness:

On February 25, 2016, the U.S. Environmental Protection Agency (EPA) External Civil Rights
Compliance Office (ECRCO) received a comment in response to the Notice of Proposed
Rulemaking to Amend EPA’s Nondiscrimination Regulation. The commenter included a
document alleging that an Indiana Department of Transportation (INDOT) project is not in
compliance with Title VI of the Civil Rights Act of 1964. As INDOT is not a recipient of EPA
financial assistance, ECRCO lacks jurisdiction over this matter and has closed this complaint as
of the date of this letter.

ECRCO understands that the U.S. Department of Transportation Federal Highway
Administration (FHWA) may have jurisdiction over the matters alleged in this complaint. We
have notified the Complainant that her complaint has been forwarded to FHWA for appropriate
action.





Commissioner Joe McGuinness

Page 2

If you have any questions regarding this letter, please contact Brittany Martinez at
(202) 564-0727 or by mail at the U.S. EPA Office of Civil Rights (Mail Code 1201A), 1200
Pennsylvania Avenue, N.W., Washington D.C. 20460-1000.

CC:

Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office

Cheryl Newton

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
EPA, Region 5

Sincerely,

AL Dok

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel





